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PREFACE. 

The  question  of  a  permanent  water  supply  is  prob- 
ably the  most  important  now  facing  the  City  of  Bayonne. 
Bayonne  is  one  of  the  few  large  cities  in  the  State  of 
New  Jersey  that  has  not  made  adequate  preparation  for 
a  satisfactory  and  permanent  water  supply.  Owing  to 
the  importance  of  its  manufacturing  and  industries  it 
should  lead  the  State. 

Newark  has.  developed  the  Pequannoc  and  is  now  a 
partner  in  the  development  of  the  Wanaque  water  shed, 
giving  that  city  a  yield  of  upwards  of  90  million  gallons 
per  day ;  Jersey  City  has  its  Rockaway  water  shed  with 
a  present  yield  of  60  million  gallons,  and  an  ultimate  yield 
of  more  than  100  million  gallons  per  day;  Trenton  has 
an  unlimited  supply  of  filtered  water  from  the  Delaware 
River ;  Atlantic  City  has  an  unlimited  supply  from  ground 
water  sources  in  Atlantic  County;  Paterson,  Passaic, 
Clifton  and  Kearny  are  partners  in  the  Wanaque  enter- 
prise with  yields  capable  of  taking  care  of  their  imme- 
diate and  reasonable  remote  future  needs;  New  Bruns- 
wick has  a  large  development  on  the  Lawrence  Brook  and 
an  unlimited  yield  from  the  Raritan  River  which  passes 
its  borders ;  the  Amboys  have  adequate  well  water  sup- 
plies, and  Elizabeth  has  recently  arranged  or  is  arrang- 
ing with  Newark  for  a  supply  of  18  million  gallons  per 
day  upon  the  acquirement  of  its  distributing  system  which 
is  now  owned  by  the  Elizabethtown  Water  Company. 

Realizing  that  this  is  one  of  the  biggest  problems 
which  the  City  will  be  called  upon  to  solve  during  the 
next  few  years,  and  with  a  sincere  and  deep  apprecia- 
tion of  the  part,  which  I  must  play  in  it  as  being  the 
Commissioner  in  charge  of  the  water  supply,  and  have 
made  a  thorough  study  of  the  City's  records  going  as 
far  back  as  the  original  contract  between  the  City  of 
Bayonne  and  Jersey  City,  dated  July  21,  1881.     From 


this  I  have  followed  the  City's  record  down  to  the  present 
time.  I  have  tried  to  familiarize  myself  thoroughly  with 
every  move  which  the  City  has  made  towards  the  solu- 
tion of  its  water  supply  problem,  and  in  doing  that  have 
picked  out  or  caused  to  be  picked  out  all  of  the  documents 
from  the  City's  file  relating  thereto.  Knowing  that  this 
water  supply  situation  cannot  be  solved  without  the  aid 
of  the  residents  of  Bayonne  and  the  civic  organizations  of 
Bayonne  that  are  working  for  the  betterment  of  the  City, 
I  have  had  these  documents  printed  in  the  form  of  a  hand 
book  so  that  others  who  will  be  called  in  to  help  the  ad- 
ministration solve  this  water  supply  problem  will  be  given 
a  full  documentary  history  of  our  water  supply  situation. 
By  a  study  of  this  history  we  will,  I  trust,  be  able  to 
work  out  Bayonne 's  water  future,  and  work  it  out  with- 
out unnecessarily  covering  ground  that  has  been  covered 
before. 

I  have  asked  the  Mayor  to  appoint  a  committee  com- 
posed of  citizens  and  the  heads  of  our  largest  industries 
to  assist  in  solving  Bayonne 's  water  problem  and  the 
establishment  of  a  definite  water  policy  for  the  future. 
This  book  contains  record  of  Bayonne 's  action  in  several 
different  directions.  Time  has  solved  a  great  many  of 
the  problems  of  the  past. 

It  is  for  the  benefit  of  those  who  are  to  assist  in 
solving  this  problem  that  this  hand  book  has  been  pre- 
pared. 

George  E.  Keenest, 
Commissioner  of  Revenue  and  Finance, 
in  charge  of  the  Water  Supply. 


Bayonne,  New  Jersey. 
November  28,  1927. 


Contract  No.  1. 

Agreement  Between  the  City  of  Bayonne  and  Jersey 
City,  Dated  July  25,  1881. 


This  agreement  between  Jersey  City  and  Bayonne  was  the 
beginning  of  Bayonne's  Municipal  Water  Supply. 

THIS  AGREEMENT  made  this  twenty  fifth  day  of 
July  A.  D.  1881,  Between  the  Mayor  and  Aldermen  of 
Jersey  City,  parties  of  the  first  part  and  the  Mayor  and 
Council  of  the  City  of  Bayonne,  parties  of  the  second 

part   WITNESSETH: 

That  the  said  party  of  the  first  part  in  consideration 
of  the  water  rents  hereafter  reserved  to  be  paid  and  of 
the  covenants  and  agreements  on  the  part  of  the  parties 
of  the  second  part,  hereby  agrees  to  furnish  and  sup- 
ply the  parties  of  the  second  part  with  a  good  and  suffi- 
cient supply  of  water  from  the  reservoirs  of  the  party 
of  the  first  part  unless  prevented  by  accident  or  insuffi- 
cient supply  of  water  for  Jersey  City, — said  water  to  be 
delivered  at  the  boundary  line  or  said  cities  of  Jersey 
City  and  the  City  of  Bayonne,  and  to  be  delivered  from  a 
20-inch  pipe  which  shall  run  from  in  the  neighborhood 
of  Sipp  Avenue  to  said  boundary  line,  said  water  to  be 
delivered  through  one  or  more  twelve  inch  water  meters 
placed  within  the  limits  of  Bayonne  to  be  furnished  by 
the  parties  of  the  second  part  at  their  own  cost  and  ex- 
pense, but  Jersey  City  to  have  the  right  within  her 
limits  to  put  one  or  more  water  gates  to  shut  off  the 
water  from  the  City  of  Bayonne. 

The  parties  of  the  second  part  agree  to  pay  to  the 
parties  of  the  first  part  at  the  prices  hereinafter  named, 
and  the  quarterly  dates  hereinafter  stated  for  all  water 
which  passes  through  either  of  the  meters  to  be  fur- 
nished as  aforesaid  at  the  boundary  line  of  Jersey  City 
and  the  City  of  Bayonne.  The  parties  of  the  second 
part   are  not   entitled   to   receive   any   water   except   as 
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shall  pass  through  one  or  more  of  said  meters ;  and  they 
covenant  that  they  will  furnish  said  meters  at  their 
own  cost  and  expense,  and  that  they  shall  not  be  en- 
titled to  receive  any  water  from  the  parties  of  the  first 
part  except  through  one  or  more  of  the  said  meters,  and, 
then,  only  while  the  same  is  kept  in  good  repair  and 
properly  registers  the  water  passing  through  it;  mo 
meter  to  be  placed  at  these  points  or  to  be  used  except 
such  as  shall  be  approved  of  by  the  parties  of  the  first 
part,  or  by  their  Board  of  Public  Works,  acting  for 
them. 

The  parties  of  the  second  part  agree  to  pay  for  all 
water  received  by  them  through  said  meters  at  the  rate 
of  seventy  five  cents  per  thousand  cubic  feet  provided 
they  take  two  million  five  hundred  thousand  cubic  feet 
per  month;  and  if  they  take  less  than  that  amount  then 
they  are  to  pay  at  the  same  rates  as  are  now  paid  in 
Jersey  City  for  less  than  that  amount,  it  being  expressly 
agreed  that  if  any  reduction  shall  be  made  in  Jersey 
City  rates  by  the  Board  of  Public  Works  for  metered 
water  the  City  of  Bayonne  shall  have  the  same  benefit 
and  advantage  of  such  rates  as  Jersey  City. 

The  parties  of  the  second  part  agree  to  pay  to  the 
parties  of  the  first  part  on  the  fifteenth  days  of  Novem- 
ber, February,  May  and  August  in  each  year  during  the 
continuance  of  this  contract  the  amounts  due  for 
measured  water  up  to  the  first  of  said  months. 

It  is  mutually  agreed  that  this  contract  shall  com- 
mence as  soon  as  Jersey  City  can  make  a  contract  for 
the  laying  of  said  twenty  inch  pipe  under  terms  with  a 
contractor  by  which  he  will  agree  to  take  in  payment 
for  laying  said  pipe  the  water  rents  collected  from  the 
City  of  Bayonne,  until  the  same  shall  be  paid  with  a 
provision  in  said  contract  that  such  contract  shall  in 
no  way  increase  the  debt  of  Jersey  City,  but  the  lay- 
ing of  the  pipes  shall  be  paid  for  only  out  of  the  moneys 
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as  they  shall  come  from  water  rents  in  the  City  of  Bay- 
onne.  It  is  agreed  that  as  soon  as  this  contract  is  exe- 
cuted and  delivered  that  the  Board  of  Public  Works 
will  at  its  next  meeting  pass  a  resolution  to  advertise 
for  proposals  under  this  contract. 

It  is  mutually  agreed  that  this  contract  shall  last  for 
the  term  of  three  years  from  the  date  when  water  shall 
first  be  delivered  to  the  City  of  Bayonne  thereunder. 

It  is  mutually  agreed  that  if  Jersey  City  can  not 
make  a  contract  as  aforesaid  by  which  they  can  have 
the  pipe  laid  without  increase  of  debt  and  to  be  paid  for 
as  aforesaid  then  this  contract  shall  not  bind  either  of 
the  parties  thereto. 

In  Witxess  whereof  the  Mayor  and  Aldermen  of  Jer- 
sey City  have  caused  their  corporate  seal  to  be  hereunto 
affixed  and  attested  by  the  City  Clerk  and  this  agree- 
ment to  be  signed  by  the  Mayor  and  the  President  of  the 
Board  of  Public  Works;  and  the  parties  of  the  second 
part,  the  Mayor  and  Council  of  the  City  of  Bayonne, 
have  caused  their  corporate  seal  to  be  hereto  affixed  and 
attested  by  their  City  Clerk  and  this  agreement  to  be 
signed  by  their  Mayor,  in  pursuance  of  resolutions  of  the 
Board  of  Public  Works  of  Jersey  City  concurred  in  by 
the  Board  of  Finance  and  approved  by  the  Mayor,  and 
resolutions  of  the  City  Council  of  the  City  of  Bayonne, 
approved  by  the  Mayor  of  said  City.  All  done  the  day 
and  year  first  above  written. 

I  T  Taxssig 
Attest  Mayor 

John  E.  Scott 

City  Clerk 

F  P  Buddex 

Pres  Board  of  Public  Works 

S  K  Laxe 
Attest  Mayor  of  City  of  Bayonne 

W  C  Hamilton, 
City  Clerk 


Contract  No.  2. 

Agreement  Between  William  D'H.  Washington  and 
Turner  A.  Beall  and  the  City  of  Bayonne  for  the 
Supply  of  Water  to  Said  City. 

This  agreement,  made  this  6th  day  of  September,  in 
the  year  of  our  Lord,  1894,  between  William  D'H.  Wash- 
ington of  the  City  of  New  York,  in  the  County  of  New 
York  and  State  of  New  York,  and  Turner  A.  Beall  of  the 
City  of  Yonkers,  in  the  State  of  New  York,  parties  of  the 
first  part,  and  the  Mayor  and  Council  of  the  City  of 
Bayonne,  a  municipal  corporation  of  the  State  of  New 
Jersey,  party  of  the  second  part,  Witnesseth: 

Whereas,  the  party  of  the  second  part  desires  to  ob- 
tain for  the  City  of  Bayonne  and  its  inhabitants,  a  supply 
of  pure  and  wholesome  water  for  drinking,  domestic  and 
manufacturing  purposes,  the  extinguishment  of  fires,  and 
all  other  lawful  purposes,  and  the  parties  of  the  first 
part  have  offered  to  furnish  or  cause  to  be  furnished  such 
supply  upon  the  terms  and  conditions  hereinafter  stated ; 

Now,  Therefore,  the  parties  hereto,  in  consideration 
of  one  dollar  to  each  in  hand  paid  by  the  other,  receipt 
of  which  is  hereby  acknowledged,  and  of  the  mutual  cove- 
nants and  agreements  herein  contained,  to  mutually 
agree  as  follows : 

(1)  The  parties  of  the  first  part  undertake  and  agree 
to  furnish,  or  cause  to  be  furnished,  to  the  party  of  the 
second  part,  by  means  of  a  substantial  system  of  water 
works,  to  be  operated  by  the  parties  of  the  first  part,  or 
their  assigns,  an  ample  supply  of  pure  and  wholesome 
water  to  be  delivered  from  available  water  sources  into 
the  system  of  pipes  now  constructed  or  hereafter  to  be 
constructed  by  the  party  of  the  second  part,  at  such  point 
in  said  city  as  shall  be  designated  by  the  Mayor  of  said 
City,  said  designation   to   be   made  within   thirty  days 


o 

Contract  No.  2. 

after  notice  shall  be  given  said  Mayor  by  said  parties  of 
the  first  part,  or  their  assigns,  requiring  such  designa- 
tion, and  under  a  pressure  of  not  less  than  forty-five 
pounds  to  the  square  inch.  The  standard  of  purity  of 
the  said  water  to  he  furnished  hereunder  shall  be  as 
follows : 

1.  The  water  must  be  clear,  transparent,  without  color 
or  smell  and  of  a  pleasant  taste.  By  the  terms  "clear, 
transparent  and  without  color"  is  meant  that  the  water 
shall  have  practically  no  color  when  contained  in  a  tube 
of  colorless  glass  and  seen  through  a  depth  of  one  foot 
against  a  plate  of  white  porcelain. 

2.  It  shall  contain  in  100,000  parts  not  more  than : 
Free  ammonia,  0.005  parts  or  0.003  grain  in  U.   S. 

gallons  of  231  cubic  inches. 

Albuminoid  ammonia,  0.01  parts  or  0.006  grain  in  U. 
S.  gallons  of  231  cubic  inches. 

Required  Oxygen.  It  should  not  require  more  than 
0.25  parts  of  oxygen  to  oxidize  its  organic  matter  in 
100,000  parts. 

Nitrites  and  Nitrates.  The  Nitrites  (N-2  0-3)  should 
be  entirely  absent  or  present  only  in  trace.  The  Nitrates 
(N-2  0-5)  should  not  exceed  0.2  parts  per  100,000. 

Chlorine,  0.3  parts,  or  if  drawn  from  dee])  wtlls  2.0 
parts  or  1.2  grain  in  U.  S.  gallons  of  231  cubic  inches. 

3.  Tt  shall  be  soft  (not  above  5  French)  and  not  make 
undue  scale  in  boilers,  or  be  unfit  for  laundry  uses. 

4.  It  shall  not  contain  more  than  30  colonies  of  bac- 
teria per  cubic  centimeter,  prepared  from  a  sample  fresh- 
ly taken. 

.  A  sample  or  samples  of  any  water  proposed  to  be 
supplied  thereunder  shall  be  submitted  by  the  parties 
hereto  or  their  assigns,  for  analysis,  at  the  expense  of 
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the  party  of  the  first  part,  either  to  Professor  Charles  P. 
Chandler  or  to  Professor  R.  Ogden  Doremus,  chemists 
of  New  York,  who  shall  determine  whether  the  same  be 
up  to  the  standard  above  provided.  If  both  said  chemists 
shall  refuse,  or  for  any  reason  be  unable  to  act,  then 
such  sample  or  samples  shall  be  submitted  for  such  deter- 
mination to  the  chemist  of  the  Water  Bureau  or  Health 
Department  of  the  City  of  New  York,  and  if  he  shall 
refuse  or  be  unable  to  act,  each  party  hereto  shall  name 
a  chemist,  and  the  two  shall  name  an  umpire,  and  the  de- 
cision of  these  three,  or  the  majority  of  them,  on  such 
sample  or  samples  of  water,  shall  be  conclusive.  And 
it  is  understood  and  agreed,  that  the  party  of  the  second 
part  shall  have  the  right  to  have  samples  of  the  water 
supplied  hereunder  submitted  to  chemists  at  any  time, 
and  from  time  to  time  during  the  term  of  this  contract, 
for  the  purpose  hereinbefore  indicated,  and  such  sub- 
mission shall  be  made  as  follows : 

The  party  of  the  second  part  shall  notify  the  parties 
of  the  first  part,  or  their  assigns,  in  writing,  that  they 
require  such  submission  and  the  time  when  samples  of 
water  shall  be  taken  and  thereupon  at  the  time  named 
in  such  notice  five  samples  of  the  water  shall  be  taken 
from  the  water  being  supplied  hereunder  at  the  place  of 
inlet  into  the  system  of  pipes  of  the  party  of  the  second 
part,  one  of  which  samples  shall  be  retained  by  each 
of  the  parties  hereto  and  the  other  three  samples  shall 
be  submitted  by  the  party  of  the  second  part  to  chemists 
for  analysis,  each  of  the  parties  hereto  naming  one  chem- 
ist and  the  two  naming  an  umpire,  and  the  decision  of 
the  three,  or  a  majority  of  them,  upon  such  sample  or 
samples  of  water  shall  be  conclusive.  And  in  the  event 
of  said  chemists,  to  whom  said  water  is  submitted  for 
analysis,  from  time  to  time,  as  aforesaid,  refusing  to 
certify  that  the  same  is  up  to  the  standard  above  pro- 
vided, all  payments  which  may  accrue  to  the  parties  of 
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the  first  part,  or  their  assigns,  thereafter  under  the  terms 
of  this  contract  shall  be  suspended,  and  the  said  party 
of  the  second  part  be  released  from  all  liability  to  pay 
the  same  until  the  water  again  reaches  its  standard  of 
purity,  to  be  determined  by  drawing  and  submitting 
samples  to  chemists  in  like  manner  as  last  provided, 
written  notice  of  the  time  of  drawing  such  samples  to 
be  given  by  the  parties  of  the  first  part,  or  their  assigns, 
to  the  party  of  the  second  part. 

It  being  understood  and  agreed  that  a  rebate  of  25 
per  cent,  shall  be  allowed  to  the  party  of  the  second  part 
upon  the  price  of  all  water  actually  consumed  during  the 
period  the  water  shall  be  inferior  in  quality  than  that 
provided  by  the  standard  hereinbefore  defined;  provided, 
however,  that  if  the  said  water  shall  at  any  time  continue 
in  such  an  impure  and  unwholesome  condition  for  a  pe- 
riod of  ninety  days  (which  condition  is  to  be  determined 
by  again  submitting  samples  thereof  at  the  end  of  said 
period  to  said  chemists)  then  this  contract  shall  be  void 
at  the  option  of  the  party  of  the  second  part,  and  said 
party  shall  be  and  is  hereby  released  from  all  liability 
thereunder,  and  shall  be  at  liberty  to  enter  into  such 
other  contract  or  agreement  for  a  water  supply  as  it 
deems  best. 

Second. — The  party  of  the  first  part  agrees  that  the 
work  for  the  furnishing  of  the  said  supply  of  water  shall 
be  begun  within  six  months  from  the  date  of  this  con- 
tract, and  so  far  completed  and  in  operation  within  two 
years  from  this  date  as  to  provide  a  daily  supply  of  two 
million  five  hundred  thousand  gallons,  which  the  party 
of  the  second  part  agrees  to  receive  and  pay  for  as  here- 
inafter provided;  provided,  however,  that  if  the  parties 
of  the  first  part  supply  water  hereunder  in  less  than  two 
years  the  minimum  amount  to  be  received  and  paid  for 
by  the  party  of  the  second  part  during  the  first  year  (said 
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year  dating  from  the  day  the  water  supplied  by  the  party 
of  the  first  part  shall  be  approved  by  the  chemists  as 
herein  provided)  shall  be  seven  hundred  and  thirty 
million  gallons  annually,  and  during  the  second  year  of 
said  supply  of  water,  nine  hundred  and  twelve  million 
five  hundred  thousand  gallons  annually,  as  in  next  para- 
graph specified)  and  thereafter  the  parties  of  the  first 
part  agree  to  provide  and  maintain  a  daily  supply  of 
water  equal  to  all  the  requirements  of  the  party  of  the 
second  part,  provided  that  the  said  party  of  the  second 
part  shall  in  all  cases  give  six  months'  notice  in  writing 
to  the  parties  of  the  first  part,  or  their  assigns,  of  any 
increase  in  supply  required  over  two  million  five  hundred 
thousand  (2,500,000)  gallons  daily  and  from  and  after 
the  time  when  such  increased  supply  shall  be  provided, 
pursuant  to  such  notice,  the  party  of  the  second  part 
agrees  during  the  remaining  term  of  this  contract  to  re- 
ceive and  pay  for  at  least  fifty  per  cent,  of  such  additional 
daily  supply  as  required.  Provided,  however,  further, 
that  if  within  two  years  from  this  date  the  parties  of  the 
first  part,  or  their  assigns,  shall  have  expended  or  cause 
to  be  expended,  in  good  faith  towards  the  erection  of 
such  system  of  water  works  one-half  of  the  cost  thereof, 
which  shall  not  amount  to  less  than  $400,000,  then  any 
delay  caused  by  injunction  or  other  judicial  process,  or 
any  unavoidable  accident,  or  delay  in  getting  any  neces- 
sary land  or  right  of  way,  or  malicious  interference  or 
strikes,  shall  not  be  counted  part  of  the  time  above  lim- 
ited, it  being  understood,  however,  that  in  no  case  shall 
such  delay  extend  beyond  one  year. 

And  it  is  hereby  expressly  agreed  and  understood, 
that  if  for  any  reason  the  parties  of  the  first  part  are 
unable  or  neglect  to  furnish  the  party  of  the  second  part 
the  quantity  or  quality  of  water  within  the  time  herein 
agreed  upon,  this  contract  shall,  at  the  option  of  the 
party  of  the  second  part,  cease,  and  the  party  of  the 
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second  part  be  relieved  and  released  from  all  further  lia- 
bility thereunder. 

And  it  is  further  understood  and  agreed  that  in  the 
event  of  the  inability,  failure  or  neglect  of  the  parties  of 
the  first  part  to  deliver  the  2,000,000  gallons  of  water  of 
the  quality  agreed  to  be  furnished  by  them  within  three 
years  as  herein  agreed  upon,  then  the  said  parties  of  the 
first  part  agree  to  pay  to  the  said  party  of  the  second 
part  the  sum  of  $25,000.00  which  is  hereby  fixed  and 
agreed  upon  as  the  liquidated  damages  of  the  party  of 
the  second  part  for  the  loss  of  the  use  of  said  water,  and 
the  opportunities  to  make  other  contracts  and  all  other 
damages  of  every  kind  and  description  to  which  the  party 
of  the  second  part  would  be  entitled  for  the  non-delivery 
of  said  two  million  (2,000,000)  gallons  of  water  as  afore- 
said, and  to  secure  the  payment  of  which  amount  of 
$25,000  the  parties  of  the  first  part  have  given  the  bond 
of  the  American  Surety  Company  in  the  penal  sum  of 
$50,000. 

Third. — The  parties  of  the  first  part  or  their  assigns 
shall  give  thirty  days'  written  notice  to  the  party  of  the 
second  part,  by  delivering  such  notice  to  the  Mayor  or 
City  Clerk  of  said  City,  of  the  time  when  they  will  be 
ready  to  deliver  water  to  the  party  of  the  second  part 
under  the  terms  of  this  contract,  and  on  and  after  the 
date  named  in  such  notice  the  parties  of  the  first  part 
agree  to  deliver  or  cause  to  be  delivered  the  water  as 
specified  in  the  last  paragraph,  and  the  party  of  the 
second  part  agrees  to  receive  from  the  parties  of  the  first 
part,  or  their  assigns,  all  the  water  required  for  said 
City  and  to  pay  for  the  same  at  the  following  rates,  viz. : 

For  the  first  2,000,000  gallons  consumed  each  day,  at 
the  rate  of  $89.  per  million  gallons. 

For  the  third  million  gallons  consumed  each  day,  at 
the  rate  of  $80.00  per  one  million  gallons. 
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For  the  fourth  one  million  gallons  consumed  each  day, 
at  the  rate  of  $70.00  per  one  million  gallons. 

For  the  fifth  one  million  gallons  consumed  each  day, 
at  the  rate  of  $55.00  per  million  gallons ;  and 

For  the  sixth  one  million  gallons  and  all  in  excess 
thereof  consumed  each  day,  at  the  rate  of  $40  per  mil- 
lion gallons. 

It  being  understood  and  agreed,  however,  that  the 
party  of  the  second  part  shall  not  be  obligated  at  any 
time  to  pay  for  more  water  than  it  actually  uses,  pro- 
vided that  the  party  of  the  second  part  agrees  that  the 
daily  supply  received  and  consumed  by  it  shall  during 
the  first  year  after  the  date  of  the  first  delivery  under 
this  contract  be  not  less  than  2,000,000  gallons  per  day, 
and  thereafter  not  less  than  2,000,000  gallons  each  day, 
and  in  addition  in  all  cases  fifty  per  cent  of  any  addi- 
tional supply  over  and  above  2,500,000  gallons  required 
by  the  party  of  the  second  part,  as  in  the  last  paragraph 
provided. 

Settlements  to  be  made  quarterly  on  the  first  days  of 
January,  April,  July  and  October,  it  being  understood 
and  agreed,  however,  that  at  the  end  of  the  first,  second 
and  third  quarter  of  each  year,  no  more  water  shall  be 
paid  for  than  has  actually  been  consumed  during  each 
of  said  quarters  respectively,  and  that  at  the  end  of  the 
fourth  quarter  of  each  year  the  difference  between  the 
amounts  paid  during  the  three  preceding  quarters  and 
the  total  amount  the  party  of  the  second  part  is  obliged 
to  pay  under  the  terms  of  this  contract  for  the  year  shall 
then  be  paid  in  full. 

Fourth. — In  the  event  that  the  parties  of  the  first 
part,  or  their  assigns,  shall  issue  mortgage  bonds,  secured 
by  a  mortgage  or  deed  of  trust,  upon  the  works  to  be 
constructed  by  them,  with  the  lands,  reservoirs,  machin- 
ery, pipes,  outfits,  rights,  privileges  and  franchises,  and 
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such  other  property  as  may  appertain  thereto  the  pay- 
ments for  water  supplied  hereunder  as  they  may  from 
time  to  time  become  due  and  payable,  or  so  much  thereof 
as  may  be  necessary  to  pay  the  interest  upon  said  bonds, 
shall  be  paid  by  the  party  of  the  second  part  to  the  trus- 
tee or  trustees  named  in  said  bonds,  mortgage  or  deed 
of  trust,  and  the  proper  officers  of  the  party  of  the  second 
part  shall  sign  a  certificate  on  the  back  of  each  of  the 
said  bonds,  under  the  corporate  seal  of  the  said  city, 
reciting  the  substance  of  this  contract,  provided  such 
undertaking  is  not  contrary  to  law,  and  that  such  portion 
of  said  water  charges  as  may  be  necessary  therefor  will 
be  paid  into  the  hands  of  the  trustee  or  trustees  for  the 
protection  of  the  purchasers  of  the  said  bonds ;  provided, 
however,  that  the  party  of  the  second  part  shall  not  be 
required  to  pay,  or  to  sign  any  certificate  obligating  itself 
to  pay  any  further  sum  or  sums  of  money  than  shall 
accrue  and  become  due  from  the  party  of  the  second 
part  for  water  supplied  hereunder.  Provided  further, 
that  nothing  to  be  endorsed  or  written,  or  signed  by  the 
party  of  the  second  part  on  said  bonds  shall  in  any  case 
be  deemed  or  taken  to  be  an  undertaking  on  the  part  of 
the  party  of  the  second  part  to  guarantee  the  payment 
thereof,  or  the  interest  to  accrue  thereon,  beyond  or  in 
addition  to  the  amounts  of  sums  of  money  which  may 
become  due  and  payable  under  the  terms  of  this  contract. 
And  in  case  of  the  failure  of  said  parties  of  the  first  part 
to  deliver  the  water  as  agreed,  no  liability  of  any  kind 
or  description  shall  exist  against  the  said  party  of  the 
second  part  by  reason  of  any  such  endorsement  or  writ- 
ing on  said  bond.  And  in  case  the  liability  of  the  party 
of  the  second  part  to  the  parties  of  the  first  part  shall 
cease,  then  all  liability  on  said  bonds  shall  cease. 

Fifth. — The  party  of  the  second  part  further  agrees 
in  case  it  shall  be  found  that  any  power  or  rights  pos- 
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sessed  or  that  may  be  required  by  the  party  of  the  second 
part,  in  respect  to  the  prevention  of  the  pollution  of  any 
water,  or  the  prevention  of  injury  to  any  portion  of  the 
works  constructed  for  the  supply  of  water,  or  the  pun- 
ishment of  such  injury,  or  the  condemnation  of  land, 
water  or  rights,  may  be  advantageously  used  or  exer- 
cised for  the  purpose  of  this  contract,  so  far  as  it  has 
or  may  acquire  the  power  to  do  so,  to  put  such  powers 
or  rights  in  force  or  permit  the  parties  of  the  first  part, 
or  their  assigns,  so  to  do  in  the  name  of  the  party  of 
the  second  part,  but  at  the  expense  of  the  parties  of 
the  first  part,  or  their  assigns. 

And  the  party  of  the  second  part  further  agrees  that 
the  parties  of  the  first  part  in  constructing  the  works 
required  under  this  contract,  shall  have  the  right  to  lay 
pipes  through  the  streets  and  avenues  of  the  party  of 
the  second  part,  to  the  point  or  points  of  reception  pro- 
vided, that  said  pipes  shall  not  be  used  for  any  other 
purpose  than  to  furnish  the  water  provided  for  under 
this  contract,  and  that  not  more  than  five  hundred  (500) 
feet  of  any  street  or  avenue  shall  be  opened  or  excavated 
at  one  time,  and  that  in  no  case  shall  any  cross  street  or 
avenue  be  blocked  so  as  to  prevent  the  passage  of  ve- 
hicles during  the  progress  of  the  work  of  laying  such 
pipes  and  that  such  excavation  and  work  shall  be  so  made 
and  performed  as  not  to  interfere  with  the  approach  of 
fire  engines  to  fire  hydrants  on  the  line  of  such  work,  it 
being  expressly  understood  that  in  case  the  parties  of  the 
first  part  shall  obstruct  the  said  cross  streets  or  avenues 
or  fire  hydrants  the  party  of  the  second  part  shall  have 
the  right  to  remove  such  obstructions  at  the  cost  of  the 
parties  of  the  first  part ;  and  provided  further,  that  such 
construction  through  such  streets  and  avenues  shall  be 
made  under  the  direction  of  the  Street  Commissioner, 
and  the  Committee  on  Water,  Streets  and  Drainage,  or 
under  such  other  officer  or  committee  as  may  be  desig- 
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nated  by  the  City  of  Bayoime,  and  shall  not  interfere 
with  or  injure  other  construction  or  works  made  therein, 
and  that  the  parties  of  the  first  part  shall  at  their  own 
cost  and  expenses  immediately  fill  up  all  excavations  and 
relay  any  pavement  or  sidewalk  removed,  and  leave  such 
streets  and  avenues  in  as  good  condition  after  such  pipes 
are  laid  therein  as  they  were  before  such  work  was  com- 
menced. 

And  it  is  hereby  further  agreed  that  in  no  case  shall 
the  party  of  the  first  part  furnish  water  to  any  person 
or  corporation  within  the  limits  of  the  City  of  Bayomie. 

Sixth. — This  contract  shall  continue  for  a  period  of 
twenty-five  years,  provided  that  the  party  of  the  second 
part  may  at  the  expiration  of  ten  years  from  the  date 
hereof  or  at  the  expiration  of  any  period  of  five  years 
thereafter,  at  its  option,  upon  giving  one  year's  written 
notice  of  such  intent  to  the  parties  of  the  first  part,  or 
their  assigns,  purchase  the  said  water  works  at  a  price 
five  per  cent,  of  which  shall  be  equal  to  the  aggregate 
price  of  toll  accruing  to  the  parties  of  the  first  part,  or 
their  assigns,  for  water  supplied  by  said  works  dur- 
ing the  year  immediately  preceding  the  date  of  said 
purchase. 

If  the  party  of  the  second  part  elect  to  purchase  and 
serve  notice  aforesaid,  then  the  parties  of  the  first  part 
for  themselves  and  their  assigns,  agree  upon  reecipt  of 
the  price  named  to  convey  to  the  party  of  the  second 
part,  free  and  clear  of  all  claims  and  demands  whatso- 
ever, the  said  water  works,  including  the  lands,  dams, 
reservoirs,  rights  of  way,  conduits,  pipes,  machinery  and 
appurtenances  of  every  kind  in  connection  therewith  and 
thereupon  this  contract  shall  cease  and  be  thereafter  an- 
nulled. 

In  Witness  Whereof  the  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seal,  and  the  party  of  the 
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second  part  has  caused  its  official  seal  to  be  affixed  and 
these  presents  to  be  signed  by  its  mayor  and  city  clerk, 
the  day  and  year  first  above  written. 

Wm.  DeH.  Washington,        (seal) 
Turner  A.  Be  all,  (seal) 


Wm.  C.  Farr,  Mayor. 


Sealed  and  delivered 
in  the  presence  of : 

Philip  Lumbreyn, 

Attest : 

W.  C.  Hamilton, 
City  Clerk. 

(seal) 


Assignment  of  Washington  and  Beall  to  New  York  and 
New  Jersey  Water  Company. 

Know  All  Men  ry  These  Presents,  that  whereas  a 
certain  written  contract  was  duly  made  and  entered  into 
between  us,  the  undersigned  Turner  A.  Beall  and  Wil- 
liam DeH.  Washington,  and  the  Mayor  and  Council  of 
the  City  of  Bayonne,  New  Jersey,  dated  the  sixth  day  of 
September  1894,  whereby  we,  on  behalf  of  ourselves  and 
assigns  undertook  and  agreed  to  furnish  and  the  Mayor 
and  Council  of  the  City  of  Bayonne  agreed  to  receive  a 
supply  of  pure  and  wholesome  water  for  said  City  of 
Bayonne,  for  the  period  of  twenty-five  years  from  the 
date  of  said  contract,  upon  the  terms  and  conditions 
therein  set  forth;  and  whereas  the  New  York  and  New 
Jersey  Water  Company  has  been  duly  incorporated 
under  the  laws  of  the  State  of  New  Jersey  for  the  pur- 
pose  of  operating   water   works   and   supplying   water 
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therefrom  and  is  desirous  of  acquiring  and  fulfilling  said 
contract. 

Now,  therefore,  we,  the  said  Turner  A.  Beall  and 
William  DeH.  Washington,  in  consideration  of  the  sum 
of  one  thousand  dollars  and  other  valuable  considera- 
tion, the  receipt  whereof  is  hereby  acknowledged,  have 
sold,  assigned,  transferred  and  set  over,  and  by  these 
presents  do  hereby  sell,  assign,  transfer  and  set  over 
unto  the  said  New  York  and  New  Jersey  Water  Com- 
pany, all  our  right,  title  and  interest  in  and  to  said  con- 
tract, and  all  moneys,  interest,  benefit  and  advantage 
whatsoever,  now  due  or  hereafter  to  accrue,  arise  or  to 
be  had  or  made  by  virtue  thereof;  to  have  and  to  hold 
the  same  unto  the  said  The  New  York  and  New  Jersey 
Water  Company,  its  successors  and  assigns,  to  its  and 
their  own  use,  benefit  and  behoof  forever;  the  said  The 
New  York  and  New  Jersey  Water  Company,  its  succes- 
sors and  assigns,  to  well  and  truly  fulfill  and  perform 
all  and  singular  the  covenants  and  conditions  in  said 
contract  contained  on  the  part  of  the  parties  of  the  first 
part  1  hereto  and  to  well  and  truly  indemnify  and  save  us 
harmless  therefrom. 

And  we  do  hereby  constitute  and  appoint  the  said 
The  New  York  and  New  Jersey  Water  Company,  our 
attorneys  in  our  names,  or  otherwise,  but  at  its  own  costs, 
to  take  all  legal  measures  which  may  be  proper  or  neces- 
sary for  the  complete  recovery  and  enjoyment  of  the 
assigned  premises. 

Witness  our  hands  and  seals,  this  20th  day  of  April, 
1895. 

William  DeH.  Washington,      (seal) 
Turner  A.  Beall.  (seal) 

In  presence  of: 

Joseph  H.  Beall. 
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Contract  Between  the  East  Jersey  Water  Company  and 
the  New  York  and  New  Jersey  Water  Company  for 
the  Supply  of  Water  to  the  City  of  Bayonne,  N.  J. 

This  agreement,  made  this  12th  day  of  July,  1895,  be- 
tween the  East  Jersey  Water  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  New  Jersey, 
party  of  the  second  part,  with  the  New  York  and  New 
Jersey  "Water  Company,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  New  Jersey,  party  of  the 
second  part. 

WITNESSETH  : 

Whereas  the  party  of  the  second  part  is  the  owner 
of  a  certain  contract,  bearing  date  Sept.  6,  1894,  between 
William  D'H.  Washington  and  Turner  A.  Beall  and  the 
Mayor  and  Council  of  the  City  of  Bayonne,  New  Jersey 
(a  copy  of  which  is  hereto  annexed),  and  to  carry  ont 
the  provisions  of  said  contract  desires  to  obtain  from 
the  party  of  the  first  part  a  supply  of  pure  and  wholesome 
water;  and 

Whereas  the  party  of  the  first  part  is  the  owner  of 
numerous  sources  of  water  supply,  and  is  willing  and 
desirous  to  sell  water  deliverable  from  the  same; 

Now  therefore  the  parties  hereto  in  consideration  of 
One  dollar  to  each  in  hand  paid  by  the  other,  in  receipt 
of  which  is  hereby  acknowledged,  and  of  the  mutual  cove- 
nants and  agreements  herein  contained,  do  mutually 
agree  as  follows : 

(1)  The  party  of  the  first  part  undertakes  and  agrees 
to  furnish  or  cause  to  be  furnished,  to  the  party  of  the 
second  part,  and  to  begin  delivery  within  six  months  from 
the  date  hereof,  an  ample  supply  of  pure,  wholesome 
water,  to  be  delivered  from  available  water  sources  into 
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the  pipe  or  pipes  to  be  hereafter  constructed  by  the  party 
of  the  second  part,  at  the  corner  of  Belleville  Avenue  and 
Kearny  Avenue,  in  the  Township  of  Kearny,  County  of 
Hudson  and  the  State  of  Xew  Jersey,  at  such  a  pressure 
and  of  such  quality  and  in  such  quantity,  as  will  fulfill 
the  conditions  of  the  said  contract  with  the  City  of  Ba- 
yonne,  and  the  further  requirements  of  the  party  of  the 
second  part  as  hereinafter  provided. 

Time  lost  by  reason  of  strikes  or  legal  proceedings 
or  by  other  unavoidable  accident  or  by  the  act  of  God 
or  the  public  enemy  shall  be  added  to  the  above  limit  of 
six  months  for  the  beginning  of  the  delivery  of  water. 

(2)  It  is  agreed  that  in  case  of  the  forfeiture  of  said 
contract  with  the  City  of  Bayonne  or  the  cancellation 
thereof  by  said  City  or  the  release  of  said  City  from  lia- 
bility thereunder  from  any  cause,  the  party  of  the  first 
part  shall  not  be  liable  for  any  damages,  loss  of  revenue 
or  other  loss  to  the  party  of  the  second  part  or  to  any 
one.  It  is  further  agreed  that  if  at  any  time  the  party 
of  the  second  part  shall  suffer  a  rebate  of  twenty-five 
per  cent.  (25^  )  from  the  price  of  any  water  delivered 
to  the  City  of  Bayonne  because  of  inferiority  of  the 
quality  of  such  water,  as  provided  in  said  contract,  then 
the  party  of  the  first  part  shall  suffer  and  allow  a  rebate 
of  twenty-five  per  cent,  of  the  price  due  to  it  under  this 
contract  for  such  water;  such  rebate  to  apply  to  the 
same  quantity  of  water  as  that  upon  which  the  party  of 
the  second  part  suffers  a  rebate  and  no  more. 

(3)  It  is  further  understood  and  agreed,  that  in  the 
event  of  the  inability,  failure  or  neglect  of  the  party  of 
the  first  part  to  provide  the  said  supply  of  water  of  the 
quality  agreed  to  be  furnished  by  them  and  to  begin  the 
delivery  thereof  within  the  time  hereinabove  agreed  upon, 
then  the  said  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part  the  sum  of  twenty-five  thousand 
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dollars  ($25,000.00),  which  is  hereby  fixed  and  agreed 
upon  as  the  liquidated  damages  of  the  party  of  the  second 
part  for  such  delay. 

(4)  The  party  of  the  second  part  agrees  to  receive 
from  the  party  of  the  first  part,  its  successors  or  assigns, 
all  the  water  required  for  fulfilling  said  contract  with 
the  Mayor  and  Council  of  the  City  of  Bayonne  and  for 
fulfilling  any  contracts  it  may  hereafter  acquire  for  sup- 
plying water  for  consumption  and  use  on  Staten  Island 
in  the  State  of  Xew  York  and  not  elsewhere,  and  to  pay 
for  the  same  thirty-five  per  cent.  (35%)  of  the  entire 
gross  receipts  arising  from  the  sale  of  said  water,  free 
of  any  charge  or  deduction  whatever,  it  being  understood 
as  a  part  of  this  agreement  that  no  water  shall  be  sold 
by  the  party  of  the  second  part  to  consumers  in  any  other 
territory  than  that  above  mentioned,  nor  at  a  lower 
schedule  of  prices  nor  of  a  higher  standard  of  quality 
than  is  specified  in  the  contract  with  the  City  of  Bayonne 
above  mentioned,  except  by  further  agreement  made 
and  had  in  writing  between  the  parties  hereto. 

(5)  The  party  of  the  second  part  agrees  forthwith  in 
good  faith  to  proceed  to  obtain  the  necessary  rights  of 
way  and  to  construct  a  cast  iron  or  steel  pipe  of  at  least 
30  inches  in  diameter  from  the  corner  of  Belleville  and 
Kearny  Avenues  in  said  Township  of  Kearny  to  the  City 
of  Bayonne  and  to  construct  the  necessary  reservoirs  and 
other  works  in  Bayonne  and  elsewhere  for  the  conveying 
and  delivery  of  said  water  to  the  City  of  Bayonne  under 
said  first  mentioned  contract  and  to  use  all  due  diligence 
to  complete  said  pipe  line  and  other  works  and  to  begin 
to  receive  said  water  within  six  months  from  the  date 
hereof;  but  the  party  of  the  second  part  shall  not  be 
liable  for  damages  for  failure  to  complete  said  works, 
provided  that  if  said  works  are  not  fully  completed  and 
water  received  for  the  City  of  Bayonne  under  this  con- 
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tract  within  two  years  from  the  date  of  this  contract, 
then  the  party  of  the  first  part  may  at  its  option  by  writ- 
ten notice  to  the  party  of  the  second  part,  terminate  and 
rescind  this  contract  and  the  same  shall  upon  the  giving 
of  such  notice  be  absolutely  null  and  void. 

(6)  It  is  expressly  agreed  and  understood  that  the 
party  of  the  first  part  shall  have  the  right  to  the  use  of 
said  pipe  line  when  constructed  for  the  conveyance  of 
its  water  and  to  tap  the  same  at  any  and  all  convenient 
points  for  the  purpose  of  conveying  said  water  to  its  cus- 
tomers; and  the  party  of  the  second  part  agrees  in  con- 
structing said  pipe  line  to  put  in  taps  and  connections  at 
such  points  as  shall  be  indicated  by  the  party  of  the  first 
part,  and  also  to  allow  said  pipe  line  to  be  tapped  after 
it  is  constructed,  if  necessary  or  convenient,  for  the  pur- 
pose aforesaid ;  all  such  taps  and  connections  to  be  made 
at  the  expense  of  the  party  of  the  first  part. 

Provided,  always,  that  the  party  of  the  second  part 
shall  at  all  times  have  the  first  right  to  draw  water  and 
the  right  to  draw  all  the  water  it  may  require  for  the 
supply  of  the  City  of  Bayonne  and  for  the  supply  of 
Staten  Island  under  existing  or  future  contracts  as  above 
specified. 

(7)  All  payments  for  water  shall  be  made  by  the 
party  of  the  second  part  to  the  party  of  the  first  part  at 
its  principal  office  in  New  York  or  New  Jersey,  as  may 
be  specified,  on  the  day  next  following  upon  the  receipt 
of  the  principal  sums  by  the  party  of  the  second  part 
under  such  contracts  as  they  now  have  or  may  have. 

(8)  The  party  of  the  second  part  further  agrees  in 
case  it  shall  be  found  that  any  power  or  rights  now  pos- 
sessed by  the  City  of  Bayonne,  or  that  may  be  acquired 
by  the  party  of  the  second  part  under  said  contract  with 
Bayonne,  in  respect  to  the  prevention  of  the  pollution 
of  any  water  or  the  prevention  of  injury  to  any  portion 
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of  the  works  constructed  for  the  supply  of  water,  or  the 
punishment  of  such  injury,  or  the  condemnation  of  land, 
water  or  water  rights,  may  be  'advantageously  used  or 
exercised  for  the  purpose  of  this  contract,  so  far  as  it 
has  or  may  acquire  the  power  to  do  so,  to  put  such  powers 
or  rights  in  force,  or  permit  the  parties  of  the  first  part, 
or  their  assigns,  so  to  do  in  the  name  of  the  party  of  the 
second  part,  or  in  the  name  of  the  City  of  Bayonne  if  so 
empowered,  but  at  the  expense  of  the  party  of  the  first 
part,  its  successors  or  assigns. 

(9)  This  contract  shall  continue  for  a  period  of 
twenty-four  years  and  two  months,  with  the  continuing 
option  in  the  party  of  the  second  part,  its  successors  and 
assigns,  to  renew  the  same  upon  like  terms  and  condi- 
tions as  herein  contained,  for  successive  periods  of 
twenty-five  years  each  forever,  upon  giving  one  year's 
written  notice  of  such  intent  to  renew  to  the  party  of 
the  first  part,  its  successors  or  assigns. 

In  witness  whereof  the  parties  hereto  have  caused 
these  presents  to  be  sealed  with  their  common  or  cor- 
porate seals,  and  the  same  to  be  signed  by  their  proper 
officers,  by  virtue  of  the  authority  vested  in  them. 

East  Jersey  Water  Company, 

(seal)  By     Henry  S.  Drinker, 

Vice  President. 

Attest: 

D.  G.  Baird, 

Secretarji. 

The  New  York  and  Xew  Jersey 
Water   Company, 

(seal.)  By     Charles  E.  Clarke, 

President. 
Attest : 

Secretary. 
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THIS  AGREEMENT,  made  this  first  day  of  Sep- 
tember, A.  D.  1899,  between  The  New  York  and  New 
Jersey  Water  Company,  party  of  the  first  part,  and  The 
East  Jersey  Water  Company,  party  of  the  second  part, 
both  said  companies  being  corporations  of  the  State  of 
New  Jersey,  witnesseth  as  follows : 

Whereas  in  the  agreement  made  between  the  parties 
hereto  bearing  date  the  twelfth  day  of  July,  1895,  it  was 
in  the  last  clause  of  paragraph  four  provided  that  "no 
water  shall  be  sold  by  this  Company  (meaning  New  York 
and  New  Jersey  Water  Company)  outside  of  Bayonne  or 
Staten  Island,  except  by  further  agreement  made  in 
writing  between  the  parties  hereto." 

And  Whereas  the  party  of  the  first  part  in  order  to 
provide  for  accidents  and  emergencies  which  may  arise 
desires  a  modification  of  said  agreement  in  manner  here- 
inafter set  forth; 

Now  Therefore  it  is  agreed  between  the  parties 
hereto  that  said  above  mentioned  agreement  be  modified 
in  the  following  manner: 

First. — In  case  of  accident  to  the  pipe  line  of  the  New 
York  and  New  Jersey  Water  Company  necessitating  the 
temporary  shutting  off  of  the  supply  therefrom  to  the 
City  of  Bayonne,  said  Company  may  purchase  from  the 
municipality  of  Jersey  City  a  temporary  supply  of  water 
for  the  City  of  Bayonne  until  the  repairs  shall  have  been 
made  which  may  be  necessary  because  of  such  accident ; 
in  case  such  purchase  is  made  from  Jersey  City  the  party 
of  the  first  part  shall  promptly  give  notice  as  much  in 
advance  as  possible  of  the  exact  day,  hour  and  minutes 
when  water  is  to  be  turned  on  and  the  taking  thereof 
from  Jersey  City  to  be  begun,  and  likewise  ample  notice 
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shall  be  given  on  the  day,  hour  and  minute  when  the 
taking  of  said  water  shall  cease  and  the  gates  are  to  be 
closed. 

Second. — It  Is  Further  Agreed  that  in  case  of  break- 
age or  other  accident  to  one  or  more  of  the  three  mains 
across  the  Newark  Meadows  whereby  the  municipality  of 
Jersey  City  now  receives  its  supply  of  water  from  the 
East  Jersey  Water  Company,  so  that  such  main  or  mains 
shall  be  out  of  service  and  the  supply  of  water  to  the 
said  city  interfered  with  that  then  temporarily  and  for 
the  purpose  of  keeping  up  the  supply  to  Jersey  City 
until  such  necessary  repairs  shall  be  made,  the  Xew  York 
and  Xew  Jersey  "Water  Company  may  sell  and  through 
its  main  deliver  to  the  municipality  of  Jersey  City  water 
to  relieve  the  temporary  necessities  of  Jersey  City  aris- 
ing out  of  such  breakage  or  accident,  and  in  such  case 
the  said  Company  shall  promptly  and  as  long  beforehand 
as  possible  give  notice  to  the  East  Jersey  Water  Com- 
pany of  the  exact  day,  hour  and  minute  when  the  water 
is  to  lie  turned  off,  and  in  ascertaining  how  much  water 
is  so  furnished  to  Jersey  City  the  records  of  the  meters 
of  the  East  Jersey  Water  Company  taken  in  conjunction 
with  those  metering  to  Bayonne  shall  be  accepted  as 
showing  the  quantities  of  water  so  delivered  to  Jersey 
City,  the  readings  of  the  Bayonne  meters  being  made  at 
the  time  when  the  water  is  turned  off  from  Jersey  City, 
in  order  that  the  difference  between  the  readings  of  the 
meters  of  the  East  Jersey  Water  Company  and  the 
Bayonne  meters  may  be  obtained. 

For  all  water  so  supplied  to  Jersey  City  the  Xew  York 
and  Xew  Jersey  Water  Company  shall  pay  to  the  East 
Jersey  Water  Company  Thirty-six  Dollars  per  million 
gallons,  payment  to  be  made  on  the  then  next  following 
quarter  day,  namely,  January  first,  April  first,  July  first 
and  October  first. 
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This  supplemental  agreement  shall  remain  in  force 
until  the  first  day  of  September,  Nineteen  Hundred  and 
Two,  after  which  it  shall  be  void  and  the  said  original 
contract  of  July  twelfth,  Eighteen  hundred  and  ninety- 
five  shall  thereafter  remain  in  force  unmodified. 

In  "Witness  Whereof  the  parties  to  these  presents 
have  caused  their  respective  common  seals  to  be  hereto 
affixed  and  these  presents  to  be  signed  by  their  appropri- 
ate officers  the  day  and  year  first  above  written. 

East  Jersey  Water  Company. 

By       Henry  S.  Drinker, 
(seal)  Vice-President. 

Attest : 

A  lbert  P.  Fisher, 
Secretary. 


Contract  No.  5. 

AN  AGREEMENT  made  this  twenty-ninth  day  of 
May  A.  D.  1902,  between  The  East  Jersey  Water  Com- 
pany, party  of  the  first  part,  and  The  Xew  York  and 
New  Jersey  Water  Company,  party  of  the  second  part, 
both  said  companies  being  corporations  of  the  State  of 
New  Jersey. 

WITNESSETH  AS  FOLLOWS  : 

Whereas  by  the  agreement  made  between  the  parties 
hereto  bearing  date  the  12th  day  of  July,  1895,  it  was 
in  the  last  clause  of  paragraph  four  provided  that  "no 
water  shall  be  sold  by  this  Company  (meaning  the  New 
York  and  Xew  Jersey  Water  Company)  outside  of  the 
City  of  Bayonne  or  Staten  Island  in  the  State  of  New 
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York,  except  by  further  agreement  made  and  bad  in  writ- 
ing between  the  parties  hereto." 

And  Whereas  it  has  been  deemed  in  the  interests  of 
both  parties  to  modify  said  clause; 

Now  Therefore  it  is  agreed  between  the  parties  here- 
to that  the  said  party  of  the  second  part  may  sell  and 
deliver  water  from  their  pipe  line  to  any  person,  cor- 
poration or  municipality  for  use  within  Hudson  County, 
upon  the  following  terms  and  conditions,  to  wit : 

First. — It  is  understood  and  agreed  that  all  the  water 
sold  under  this  agreement  shall  be  sold  directly  to  the 
consumer  and  in  no  case  shall  be  sold  for  distribution  or 
resold,  except  that  in  case  of  sale  of  water  to  a  municipal- 
ity for  its  inhabitants,  and  that  in  the  event  of  sale  of 
water  by  the  party  of  the  second  part  to  a  railroad  com- 
pany, it  may  be  resold  by  said  railroad  company  to  any 
other  railroad  company  where  there  is  a  joint  trackage 
or  joint  terminal  arrangement ;  that  the  same  shall  be 
sold  by  meter  measurement,  the  meters  to  be  satisfactory 
to  the  party  of  the  first  part  both  as  to  make  and  con- 
dition; and  the  party  of  the  first  part  shall  have  full 
authority  and  opportunity  to  examine  and  read  the 
meters  through  which  the  water  sold  under  this  agree- 
ment is  measured,  and  also  the  records  kept  thereof,  at 
all  reasonable  times. 

Second. — It  is  further  agreed  that  all  water  taken 
under  this  agreement  shall  be  billed  to  the  consumer  at 
least  every  three  months,  payable  by  said  consumer 
within  thirty  days  thereafter  without  rebate,  and  when- 
ever a  bill  for  water  is  drawn  a  copy  of  such  bill  shall 
at  the  same  time  be  made  and  sent  to  the  party  of  the 
first  part. 
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Third. — It  is  further  agreed  that  in  all  cases  the  party 
of  the  second  part  shall  lay  or  cause  to  be  laid  all  pipes 
from  their  present  30-inch  conduit  to  the  proposed  con- 
sumer, and  shall  pay,  or  cause  to  be  paid  the  costs  of 
said  pipes,  the  cost  of  laying  same,  the  cost  of  meters, 
and  all  other  expenses,  including  rights  of  way;  if  it  shall 
seem  expedient  to  cause  the  proposed  consumer  to  lay 
said  pipe,  or  to  pay  the  cost  of  either  the  pipe,  right  of 
way,  or  meter,  the  price  of  water  delivered  to  such  con- 
sumer shall  not  be  less  than  the  average  price  at  which 
the  same  is  delivered  to  other  consumers  consuming 
approximately  the  same  amount  of  water,  and  who  do 
not  pay  for  such  improvements,  save  and  except  upon 
the  approval  of  the  party  of  the  first  part. 

Fourth. — It  is  understood  and  agreed  that  if  any  bill 
for  water  shall  have  become  due  to  the  party  of  the 
second  part  and  remain  unpaid  for  sixty  days,  that  upon 
demand  of  the  party  of  the  first  part  and  a  tender  by 
them  to  the  party  of  the  second  part  of  the  share  of  said 
party  of  the  second  part  in  said  bill  if  collected,  said 
party  of  the  second  part  will  assign  said  overdue  bill 
or  claim  to  the  party  of  the  first  part,  accepting  their 
proportion  of  said  bill  as  their  full  share  of  the  same 
and  will  further  assist  the  party  of  the  first  part  in  the 
collection  of  the  same  by  furnishing  their  records  and 
the  testimony  of  their  employees  without  charge. 

Fifth. — It  is  further  agreed  that  the  combined  read- 
ings of  all  the  meters  used  by  the  Xew  York  and  New 
Jersey  Water  Company,  including  the  Bayonne  meters, 
shall  every  six  months  be  compared  with  the  readings 
of  the  meters  of  the  East  Jersey  Water  Company,  and 
if  these  combined  readings  shall  show  a  delivery  of  water 
out  of  the  main  or  mains  of  the  Xew  York  and  Xew  Jersey 
"Water  Company  less  in  amount  than  the  readings  of  the 
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meter  of  the  East  Jersey  Water  Company  measuring  the 
delivery  of  water  into  the  main  of  the  New  York  and 
New  Jersey  Water  Company  of  Kearny  of  more  than 
one  per  cent.,  then  the  amount  in  excess  of  one  per  cent, 
shall  be  paid  for  by  the  New  York  and  New  Jersey  Water 
Company  to  the  East  Jersey  Water  Company  at  thirty 
dollars  per  million  gallons  within  thirty  days  of  the  date 
of  such  comparison ;  it  being  the  intent  of  this  agreement 
that  the  party  of  the  second  part  shall  pay  the  party 
of  the  first  part  for  all  waste  or  loss  of  water  between 
the  meter  of  the  party  of  the  first  part  a,nd  the  meters 
by  which  the  water  is  billed  by  the  party  of  the  second 
part,  except  one  per  cent,  as  above  expressed. 

Sixth. — That  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  for  all  water  billed  to  its 
consumers  under  this  agreement,  the  sum  of  thirty  dol- 
lars per  million  gallons  and  in  addition  thereto  one- 
half  the  sums  at  which  said  water  is  billed  in  excess 
of  thirty  dollars  per  million  gallons.  (For  example,  if 
the  water  is  billed  at  $100  per  million  gallons,  the  party 
of  the  first  part  shall  be  paid  by  the  party  of  the  sec- 
ond part  $30  per  million  gallons  and  one-half  of  $70 
per  million  gallons,  making  a  total  of  $65  per  million 
gallons,  and  the  balance  of  said  bill  shall  be  retained 
by  the  party  of  the  second  part  as  full  compensation  for 
conveying  the  water  from  the  meter  of  the  party  of  the 
first  part,  delivering  the  same  to  its  consumers,  includ- 
ing all  costs  of  installation  of  plant,  maintenance  of  same, 
collection  of  revenue,  and  all  other  charges  and  expenses 
of  every  kind.)  The  party  of  the  second  part  agrees 
to  pay  the  above  expressed  proportion  of  water  bills 
immediately  upon  the  receipt  of  the  amount  of  the  same 
or  any  portion  thereof,  and  the  party  of  the  first  part 
agrees  to  accept  said  sums  in  full  payment  for  the  de- 
livery to  the  party  of  the  second  part  into  its  pipe  line  at 
Kearny  Avenue  of  the  water  so  billed. 
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Seventh. — It  is  further  understood  and  agreed  that 
no  water  shall  be  sold  at  less  than  sixty  dollars  per 
million  gallons,  except  by  mutual  agreement  between  the 
parties  hereto. 

Eighth. — The  party  of  the  second  part  agrees  to  take 
all  the  water  required  for  their  consumers  from  the  party 
of  the  first  part,  and  in  good  faith  to  carry  out  the  terms 
of  their  contract  by  seeking  customers  and  furnishing 
the  same  with  water  if  the  proportion  of  revenue  ac- 
cruing to  the  second  party  shall  equal  15%  annually  on 
the  actual  cost  of  additional  pipe,  cost  of  laying,  and 
meters,  necessary  to  reach  each  individual  consumer. 

Ninth. — It  is  further  agreed  between  the  parties 
hereto  that  the  party  of  the  first  part  shall  not  be  liable 
to  the  party  of  the  second  part  or  to  any  other  party 
through  failure  to  deliver  water  under  contract,  when 
such  failure  is  for  the  reason  that  the  party  of  the  first 
part  does  not  possess  the  power  of  eminent  domain ;  and 
the  party  of  the  first  part  shall  bear  no  expenses  by  rea- 
son of  this  agreement,  except  the  cost  of  furnishing  and 
delivering  the  water  to  be  sold  under  this  agreement  into 
the  pipe  of  the  party  of  the  second  part  at  Kearny  Ave- 
nue. 

Tenth. — The  party  of  the  first  part  agrees  not  to  exer- 
cise its  right  to  tap  the  main  of  the  party  of  the  second 
part  under  clause  six  of  the  said  agreement  of  July  12th, 
1895,  so  long  as  the  party  of  the  second  part  shall  in 
good  faith  prosecute  the  sale  of  water  as  above  ex- 
pressed. 

Eleventh. — It  is  further  understood  and  agreed  be- 
tween the  parties  hereto  that  the  agreement  bearing  date 
of  the  19th  day  of  June,  1901,  between  the  parties  hereto 
is  cancelled,  but  the  various  other  agreements  between 
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the  parties  hereto  are  in  no  wise  changed  or  altered 
except  as  to  the  modification  of  the  last  clause  of  para- 
graph four  of  the  contract  of  July  12th,  1895,  as  herein 
expressed. 

In  Witness  Whereof,  the  said  parties  hereto  have  by 
their  proper  officers  signed  these  presents  and  caused 
their  corporate  seals,  duly  attested,  to  be  hereto  affixed, 
the  day  and  year  first  above  written. 

The  East  Jersey  Water  Company, 

By  Edmund  LeB.  Gardiner, 
(seal)  Vice-President. 

Attest : 

Albert  P.  Fisher, 

Secretary. 

The   New  York  and   New  Jersey 
Water  Company, 

By  T.  A.  Beall, 
(seal)  President. 

Attest: 

Joseph  H.  Beall, 

Secretary. 


Contract  No.  6. 

For  and  in  the  consideration  of  one  dollar  in  hand 
paid  by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  receipt  of  which  is  hereby  acknowledged, 
and  of  other  good  and  valuable  considerations,  it  is  mu- 
tually covenanted  and  agreed  between  the  parties  hereto 
that  the  within  contract,  dated  September  1st,  1899,  be 
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and  the  same  is  hereby  extended  and  renewed  in  all  its 
provisions,  for  a  period  beginning-  on  the  first  day  of 
September,  1902,  and  expiring  on  the  first  day  of  Sep- 
tember, 1922;  save  and  except  that  the  party  of  the 
second  part  shall  not  be  liable  in  damages  for  failure  to 
deliver  water  to  the  party  of  the  first  part  for  the  use  of 
Jersey  City  under  this  contract  of  September  1,  1899, 
hereby  extended,  if  the  capacity  of  the  pipes,  or  of  the 
pumps,  machinery  or  filter  plant  of  the  party  of  the 
second  part  is  not  sufficient  for  that  purpose,  after 
furnishing  such  a  full  and  complete  supply  to  the  party 
of  the  first  part,  and  the  other  customers  of  the  party  of 
the  second  part  as  they  shall  be  entitled  to  receive  under 
any  contract  now  existing  or  which  may  hereafter  be 
made. 

In  Witness  Whereof  the  parties  to  these  presents 
have  caused  their  respective  common  seals  to  be  hereto 
affixed  and  these  presents  to  be  signed  by  their  appro- 
priate officers  this  13th  day  of  October,  1902. 

The  New  York   and  New  Jersey 
Water  Company, 


By     Wm.  D'H.  Washington, 

Vice-President. 


Attest: 

Joseph  H.  Beall, 

Secretary. 


The  East  Jersey  Water  Company, 
By     Edmund  L'B.  Gardiner, 

Vice-President. 


Attest 


Albert  P.  Fisher, 

Secretary. 
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This  Agreement,  made  the  first  day  of  July,  Nineteen 
hundred  and  three,  between  East  Jersey  Water  Com- 
pany, a  corporation  of  the  State  of  New  Jersey,  party 
of  the  first  part ;  New  Jersey  Suburban  Water  Company, 
a  corporation  of  said  State,  party  of  the  second  part; 
and  New  York  and  New  Jersey  Water  Company,  a  cor- 
poration of  said  State,  party  of  the  third  part. 

Whereas,  the  East  Jersey  Water  Company  and  the 
Kearny  Water  Company  have  this  day  assigned  to  the 
New  Jersey  Suburban  Water  Company  and  the  New  York 
and  New  Jersey  Water  Company  the  right  to  supply 
water  to  the  Township  of  Kearny  under  the  terms  of  the 
contract  between  the  East  Jersey  Water  Company  and 
said  Townsship,  dated  June  Twenty-ninth,  Eighteen  hun- 
dred and  Ninety-five,  and  to  receive  the  monies  accruing 
and  to  accrue  under  said  contract,  as  by  reference  thereto 
will  more  fully  appear. 

Now,  This  Indenture  Witnesseth  : — 

That  in  consideration  of  said  assignment  and  of  the 
mutual  covenants  herein  contained,  it  is  hereby  agreed 
between  the  parties  hereto  as  follows : 

First. — The  New  Jersey  Suburban  Water  Company 
and  the  New  York  and  New  Jersey  Water  Company  shall 
take  all  their  supply  of  water  required  for  all  their 
present  and  future  uses  and  purposes  in  Hudson  County, 
New  Jersey,  or  in  Staten  Island,  New  York  from  the  East 
Jersey  Water  Company  at  the  corner  of  Kearny  Avenue 
and  Belleville  Turnpike  Road,  in  the  Township  of 
Kearny,  Hudson  County,  New  Jersey,  which  the  East 
Jersey  Water  Company  agrees  to  supply  accordingly  at 
the  prices  and  under  the  terms  of  the  contracts  already 
existing  between  the  East  Jersey  Water  Company  and 
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the  New  York  and  New  Jersey  Water  Company,  except 
as  follows: 

Second. — The  water  which  is  to  be  supplied  to  the 
Township  of  Kearny  under  said  contract  of  June  Twenty- 
ninth,  Eighteen  hundred  and  Ninety-five,  is  to  be  received 
by  the  parties  of  the  second  and  third  parts  through  the 
gates  and  meter  now  established  at  the  point  aforesaid 
for  the  supply  of  Kearny,  Harrison  and  East  Newark; 
and  the  parties  of  the  second  and  third  parts  agree  to 
pay  for  all  water  passing  through  said  gates  and  meter 
at  said  point,  whether  consumed  by  the  Township  of 
Kearny  and  its  inhabitants,  or  otherwise,  at  the  price 
of  sixty  dollars  per  million  gallons,  payable  half  yearly, 
for  the  amount  passing  through  the  meter  until  the 
parties  of  the  second  and  third  parts  or  either  of  them 
shall,  by  some  contract  with  Kearny,  Harrison  or  East 
Newark,  agree  to  modify  the  price  of  ninety  dollars  per 
million  (which  is  now  being  paid  by  those  municipali- 
ties to  Jersey  City  for  their  water)  to  some  other  price, 
after  the  making  of  which  modification  the  price  to  be 
paid  under  this  contract  to  the  East  Jersey  Water  Com- 
pany for  the  water  thereafter  supplied  to  such  municipal- 
ity shall  be  thirty  dollars  per  million  gallons,  plus  one- 
half  of  all  that  shall  be  received  from  each  municipality 
respectively  in  excess  of  said  thirty  dollars  per  million 
gallons,  such  settlements  and  payments  to  be  made  quar- 
terly or  semi-annually,  according  to  the  manner  of  pay- 
ment of  each  municipality,  the  ascertainment  of  which 
amounts  and  settlements  to  be  made  in  the  same  manner 
as  provided  in  existing  contracts  between  the  East  Jersey 
Water  Company  and  the  New  York  and  New  Jersey 
Water  Company. 

Third. — It  is  Further  Agreed  that  this  contract  shall 
not  disturb  nor  in  any  wise  alter  the  existing  contracts 
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heretofore  made  between  the  East  Jersey  Water  Com- 
pany and  the  New  York  and  New  Jersey  Water  Com- 
pany, except  as  hereinabove  expressed. 

In  Testimony  Whereof,  the  parties  to  these  presents 
have  caused  their  respective  common  seals  to  be  herewith 
affixed  and  duly  attested  and  these  presents  to  be  signed 
and  delivered  by  their  appropriate  executive  officers,  the 
day  and  year  first  above  mentioned. 

East  Jersey  Water  Company, 

(seal)  By  Edmund  LeB.  Gardiner, 

Vice-President. 
Attest : 

Albert  P.  Fisher, 

Secretary. 

New    York   and    New    Jersey 
Water  Company, 

(seal)  By  T.  A.  Beall, 

President. 

Attest : 

Joseph  H.  Beall, 

Secretary. 

New  Jersey  Suburban  Water 
Company, 

(seal)  By  T.  A.  Beall, 

President. 


Attest 


J.  William  Griffin, 
Secretary. 
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Acceptance  of  Bayonne  Ordinance,   1904. 

To  the  Honorable  the  Mayor  and  Council  of  the  City  of 
Bayonne,  New  Jersey: 

Gentlemen : 

At  a  meeting  of  the  Board  of  Directors  of  the  New 
York  and  New  Jersey  Water  Company  held  this  day,  the 
following  preamble  and  resolutions  were  unanimously 
adopted : 

Whereas  there  has  been  submitted  to  this  Board  an 
ordinance  passed  by  the  Council  of  the  City  of  Bayonne 
on  June  21st,  1904,  and  approved  by  His  Honor,  the 
Mayor  of  Bayonne,  June  24th,  1904,  which  ordinance  is 
in  the  words  and  figures  following: 

An  ordinance  to  provide  for  an  extension  of  the  sys- 
tem of  water  mains  in  this  city,  and  for  a  further  supply 
of  water  for  the  purpose  of  extinguishing  fires  and  other 
purposes  in  this  City. 

Whereas,  The  Water  supply  of  this  City  is  received 
from  the  Xew  York  and  Xew  Jersey  Water  Company 
(assignee  of  William  DeH.  Washington  and  Turner  A. 
Beall)  under  and  by  virtue  of  the  provisions  of  a  certain 
contract  bearing  date  September  6th,  1894,  made  by  and 
between  the  City  of  Bayonne  and  the  said  William  DeH. 
Washington  and  Turner  A.  Beall,  the  intake  for  said 
supply  being  at  the  northerly  extremity  of  the  ( 'ity,  from 
which  intake  the  water  is  distributed  throughout  the  City 
by  mains  owned  by  the  City,  which  distributing  mains 
have  by  reason  of  their  age  become  inerusted,  and  their 
capacity  lessened,  which,  with  the  greatly  increased  de- 
mands of  the  manufacturing  industries  located  here,  as 
well  as  the  large  increase  of  population,  have  rendered 
the  said  distribution  system  inadequate  for  the  present 
needs  of  the  City;  and 
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Whereas,  Notwithstanding  the  provision  which  is  now 
being  made  by  the  laying  of  an  additional  main  to  in- 
crease the  supply  for  a  portion  of  the  City,  it  is  deemed 
advisable,  in  view  of  the  rapid  increase  in  population,  and 
the  incoming  of  additional  manufacturing  industries,  to 
make  further  provisions  for  an  increased  pressure  and 
quantity,  and  for  better  protection  against  fire  for  the 
entire  city,  as  well  as  to  secure  the  means  of  procuring 
an  adequate  water  supply  for  the  future;  and 

Whereas,  This  city  can  make  provision  for  securing 
such  additional  pressure,  quantity  and  fire  protection 
only  by  the  laying  of  additional  water  mains  at  large 
expense;  and 

Whereas,  The  New  York  and  New  Jersey  Water  Com- 
pany at  its  own  cost  and  expenses,  and  without  the  ex- 
penditure of  any  money  by  the  City,  has  offered  to  lay 
water  mains  in  and  through  certain  of  the  streets  and 
avenues  of  this  City,  hereinafter  designated,  for  the  pur- 
pose of  conveying  water  to  and  throughout  the  City,  as 
well  as  beyond  the  City,  on  the  terms  hereinafter  pro- 
vided, by  means  of  which  mains  such  better  provision 
will  be  made  for  the  present  and  future  water  needs  of 
the  City,  and  the  said  Company  has  also  offered  to  erect 
and  maintain  at  its  own  cost  and  expense  a  certain  num- 
ber of  fire  hydrants  along  the  line  of  the  said  mains  so 
to  be  laid  by  it,  and  also  at  its  own  cost  and  expense  to 
furnish  from  said  mains  and  hydrants  water  free,  which 
may  be  drawn  therefrom  for  the  purpose  of  extinguish- 
ing fires  and  for  street  sprinkling  purposes ;  and  the  said 
company  offers  also  to  pay  to  the  City  a  sum  equal  to 
five  ($5.00)  dollars  per  million  gallons  for  each  and  every 
million  gallons  of  water  that  may  be  conveyed  by  said 
mainsbeyond  the  City;  and 

Whereas,  It  is  the  judgment  of  this  Board  that  it  is 
to  the  advantage  of  this  City  that  such  offer  should  be 
accepted;  therefore 
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Be  it  ordained  by  the  Mayor  and  Council  of  the  City 
of  Bayonne  as  follows : 

Section  1. — That  the  offer  of  the  New  York  and  New 
Jersey  Water  Company,  above  recited,  be  accepted,  and 
the  right  is  hereby  granted  to  the  said  The  New  York 
and  New  Jersey  Water  Company,  its  successors  and 
assigns,  upon  the  conditions  herein  stated,  to  lay,  main- 
tain, repair,  renew  and  operate  water  mains,  not  exceed- 
ing two,  which  may  be  constructed  of  either  steel  or 
iron  pipes  of  an  internal  diameter  not  less  than  sixteen 
(16)  inches  each,  and  not  more  than  thirty-six  (36) 
inches  each  for  a  period  of  twenty-five  years  from  the 
date  hereof  (and  not  to  be  made  any  longer  by  any  power, 
except  by  consent  of  the  City),  from  a  point  in  West 
Fifty-fifth  Street,  near  and  West  of  Avenue  "D"  to  be 
designated  by  the  Mayor;  thence  easterly  to  Avenue 
"D";  thence  southerly  through  Avenue  "E"  to  East 
Fifty-second  Street ;  thence  easterly  through  East  Fifty- 
second  Street  to  Avenue  "E",  thence  southerly  through 
Avenue  "E"  to  Linnet  Street;  thence  easterly  through 
Linnet  Street  to  Ingham  Avenue;  thence  southerly 
through  Ingham  Avenue  and  under  the  property  of  the 
City  at  the  foot  of  said  Ingham  Avenue  to  and  continu- 
ing under  the  waters  of  the  Kill  von  Kull  to  the  southerly 
boundary  line  of  this  City,  said  mains  to  be  constructed 
and  maintained  not  less  than  three  and  one-half  (3Mj  ft.) 
below  the  surface  of  the  street,  which  mains  may  be  laid 
at  the  same  time,  or  at  different  times,  at  the  option  of 
the  said  water  company  and  has  hereinafter  provided, 
the  first  main  laid  to  have  its  center  line  six  feet  (6  ft.) 
west  of  the  center  line  of  Avenue  "D"  and  "E,"  six  feet 
(6  ft.)  south  of  the  centre  lines  of  East  Fifty-second 
Street  and  Linnet  Street,  and  ten  (10)  feet  east  of  the 
centre  line  of  Ingham  Avenue  together  with  all  the  neces- 
sary gates,  gate  boxes,  valves,  manholes,  vaults,  meters, 
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meter  booths  and  other  usual  and  necessary  appliances 
for  the  safe  maintenance  and  operation  of  the  said  water 
main  or  mains;  the  second  water  main  to  be  laid  on  the 
westerly  and  southerly  sides  of  the  first  main,  two  feet 
(2  ft.)  distant  therefrom  in  the  clear;  in  no  event  shall 
more  than  five  hundred  feet  of  any  street  or  avenue  be 
opened  or  excavated  at  any  one  time,  and  in  no  case  shall 
any  cross  street  or  avenue  be  blocked  so  as  to  obstruct 
the  passage  of  the  vehicles  during-  the  progress  of  work 
in  laying  such  pipes  or  water  mains,  and  that  such  exca- 
vations and  work  shall  be  so  made  and  done  as  not  to 
interfere  with  the  way  or  approach  of  fire  engine  or  other 
fire  apparatus  to  any  of  the  fire  hydrants  on  the  line  of 
such  work,  and  if  such  company  should  in  doing  such 
work  obstruct  any  cross  street  or  avenue,  or  obstruct  the 
way  to  any  fire  hydrant,  the  city  officers  shall  have  the 
right  to  remove  such  obstruction  at  the  cost  and  expense 
of  said  company  which  shall  be  liable  to  and  pay  the 
City  the  cost  therefor ;  such  work  shall  be  so  done  as  not 
unnecessarily  to  interfere  with,  and  shall  not  injure  any 
other  construction  or  work  in  or  under  any  of  the  streets 
or  avenues;  and  the  said  water  company  shall  at  its 
own  cost  and  expenses  immediately  after  laying  and  test- 
ing said  mains  fill  up  all  excavations  and  relay  all  pave- 
ments or  sidewalks  which  may  be  removed  or  in  any  way 
disturbed  during  the  progress  of  such  work,  and  it  shall 
leave  the  streets  and  avenues  and  maintain  the  same 
for  at  least  six  months  in  as  good  condition  after  such 
main  or  mains  have  been  laid  as  said  streets  and  avenues 
were  in  before  the  commencement  of  such  work;  the 
grade  of  said  main  or  mains,  their  distance  from  each 
other  and  from  other  structures,  at  different  points,  and 
all  the  rest  of  said  work  to  be  subject  to  the  direction 
of  the  Mayor  of  this  City,  or  the  Council,  or  its  Commit- 
tee on  Water  and  Streets,  or  other  proper  designated 
officer  or  Committee  of  the  City  of  Bayonne,  the  first 
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main  above  mentioned  to  be  laid  and  completed  within 
one  year  of  the  date-  of  the  ordinance,  except  that  any 
delay  caused  by  injunction  or  other  judicial  process,  or 
unavoidable  accident,  or  delay  in  getting  any  necessary 
land  or  right  of  way,  or  malicious  interference,  or  strik- 
ing, shall  not  be  counted  part  of  the  one  year  above  lim- 
ited, but  to  the  extent  of  not  exceeding  one  year's 
additional  time,  delay  so  caused  may  be  added  thereto. 
The  City  may  at  any  time  or  times  make,  lay  and  con- 
struct, or  have  made,  laid  and  constructed  in  and  under 
any  or  all  of  said  streets  or  avenues,  sewers,  drains,  cul- 
verts, gas  pipes,  water  pipe  and  electric  wires  and  other 
wires,  as  well  as  from  time  to  time  to  extend,  relay, 
reconstruct,  repair  and  maintain  the  same,  and  to  make 
and  maintain  or  have  made  and  maintained  any  and  all 
municipal  or  quasi-municipal  works  and  public  improve- 
ments and  excavation  therefor,  whether  specified  here- 
under or  not,  in  and  under  all  said  streets  and  avenues, 
and  either  parallel  to  or  across  the  said  main  or  mains 
and  over  or  under  the  same  as  the  case  may  be,  and  as 
in  the  opinion  of  the  appropriate  city  officer  or  board 
may  be  necessary  and  proper;  and  .the  water  company 
shall,  on  receipt  of  reasonable  notice  from  the  City,  take 
the  necessary  steps  to  protect  such  main  or  mains  from 
any  injury  arising  from  necessary  and  unavoidable  work 
incident  to  the  construction  of  any  municipal  improve- 
ment, and  to  raise  or  lower  said  main  or  mains,  if  neces- 
sary, at  any  sewer  crossing,  and  shall  not  claim  damages 
from  the  city  therefor;  but  nothing  herein  shall  be  con- 
structed as  preventing  the  water  company  from  requir- 
ing from  any  contractor,  or  any  person  or  corporation 
other  than  the  City,  compensation  for  indemnity,  against 
injury  or  damages  to  its  main  or  mains;  and  in  case  said 
water  company  does  not  raise  or  lower  said  main  or 
mains  where  necessary  at  any  sewer  crossing,  within 
twenty  days  of  notice  by  the  City,  then  the  City  may  do 
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the  same  or  have  the  same  done  at  the  expense  of  said 
water  company. 

When  the  water  company  shall  determine  to  lay  the 
second  line  above  referred  to,  it  shall  serve  two  months' 
notice  therefor  upon  the  Mayor  of  the  City,  and  upon 
its  Council  or  the  City  Clerk,  and  second  main  shall  be 
laid  in  the  streets  and  avenues,  and  according  to  the 
specifications  hereinbefore  designated,  unless  the  City 
shall  determine  to  have  it  laid  in  other  streets  and  ave- 
nues for  the  better  and  more  efficient  distribution  of  the 
supply  of  water  throughout  the  City ;  in  which  event  the 
City  shall  designate  such  other  streets  and  avenues  to 
be  used  for  such  purpose,  and  the  water  company  shall 
then  lay  such  second  main  in  such  other,  and  only  in 
such  other  streets  and  avenues,  provided  said  company 
shall  not  pay  the  cost  for  the  second  route  to  any  extent 
that  it  may  exceed  by  more  than  one  thousand  feet 
(1,000)  the  length  of  the  first  line  laid  hereunder,  the 
cost  of  such  excess  length  of  line  over  one  thousand  feet 
longer  than  the  first  line  to  be  laid  by  the  City,  and  both 
said  mains  to  coverage  at  the  foot  of  Ingham  Avenue. 
On  or  before  the  laying  of  the  second  line  in  and  through 
the  City  of  Bayonne,  the  company  shall  lay  or  cause  to 
be  laid,  from  the  company's  point  of  intake  to  the  City's 
point  of  intake,  of  its  supply  of  water,  a  second  supply 
main  or  conduit  or  as  large  a  capacity  and  as  good  a 
quality  and  durability  as  said  second  main  to  be  laid  in 
the  streets  of  the  City,  its  said  supply  main  or  conduit  to 
be  laid  to  and  connect  with  its  said  two  mains  and  with 
the  City's  distribution  mains  at 'the  northerly  end  of  the 
City  of  Bayonne,  at  a  point  or  points  to  be  designated 
by  the  Mayor  of  the  City  or  by  the  Mayor  and  Council. 

Sec.  2. — The  grant  made  herein  is  upon  the  future 
condition  that  the  said  water  company,  its  successors  and 
assigns,  shall  erect,  when  said  mains  are  being  laid,  and 
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shall  maintain  throughout  the  time  of  this  grant,  at 
points  to  be  designated  by  the  City,  twenty  (20)  fire 
hydrants  along  the  line  of  each  of  the  said  two  mains,  or 
forty  hydrants  in  all,  which  hydrants  shall  be  of  stand- 
ard pattern,  with  double  openings,  and  suitable  for  use 
by  the  fire  department  of  the  City  of  Bayonne,  and  shall 
be  kept  in  good  repair,  and  be  maintained  by  the  said 
water  company,  its  successors  and  assigns,  who  or  which 
shall  also  furnish  to  the  City  free  water  from  said  hy- 
drants for  the  extinguishment  of  fires,  and  for  reasonable 
use  in  sprinkling  streets. 

Sec.  3. — The  City  shall  from  time  to  time  during  and 
after  the  construction  of  said  main  or  mains  designate 
points  at  street  crossings  at  which  said  main  or  mains 
shall  be  tapped  and  water  drawn  therefrom  into  the  dis- 
tribution pipes  of  the  City  for  the  purpose  of  supplying 
water  to  the  manufacturers  and  other  customers  of  the 
City,  and  for  all  other  needs  of  the  City  for  full,  complete 
and  efficient  water  supply;  all  such  taps  and  all  valves 
thereto  to  be  made  and  set  by  the  water  company  at  its 
own  cost  and  expense,  if  the  places  therefore  be  desig- 
nated by  the  Mayor  or  by  the  Mayor  and  Council  while 
said  main  or  mains  are  being  laid,  but  at  the  expense  of 
the  City  if  such  places  or  points  be  not  designated  by 
the  City  during  the  construction  of  said  main  or  mains, 
and  to  be  operated  jointly  by  said  water  company  and 
the  City.  The  City  shall  at  its  own  expense  set  and 
maintain  a  meter  at  each  of  the  said  taps  or  connections, 
to  which  the  representatives  of  the  City  and  said  com- 
pany shall  have  access  at  all  reasonable  times,  by  which 
the  amount  of  water  so  drawn  from  the  said  main  or 
mains  and  delivered  into  the  distributing  pipes  of  the 
City  shall  be  measured,  and  the  amount  thereon  shall 
be  charged  to  the  City,  and  it  shall  be  accepted  and  paid 
for  by  the  City  at  the  same  rates  and  upon  the  same  terms 
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as  to  the  payment  to  the  said  Water  Company,  its  succes- 
sors and  assigns,  or  its  or  their  trustee,  as  is  provided 
for  by  the  said  contract  of  September  6,  1894,  or 

The  City  may,  at  its  option,  either  before  or  after 
setting  any  or  all  such  meter  at  said  taps  and  connec- 
tions elect  to  have  a  different  method  of  measuring  and 
arriving  at  the  amount  of  water  to  be  drawn  from  said 
main  or  mains,  and  delivered  into  the  distributing  pipes 
of  the  City,  namely,  by  means  of  a  standard  meter  or 
meters  to  be  provided,  set  and  maintained  by  said  Water 
Company  at  the  point  or  points  of  intake  of  water  at  or 
near  the  northerly  line  of  the  City,  and  also  at  the  point 
of  outlet  of  water  at  the  foot  of  Ingham  Avenue  near 
the  southerly  line  of  the  City — the  difference  between  the 
quantity  of  water  received  at  said  intake  point  or  points 
and  that  passing  out  at  said  outlet  point  to  be  the  amount 
of  water  to  be  charged  to  the  City  as  aforesaid  (less  the 
amount  of  water  passing  through  the  twenty  hydrants 
on  each  of  said  mains  aforesaid,  for  fire  purposes,  or  for 
street  sprinkling  which  shall  be  supplied  free  to  the  City) 
and  may  at  the  option  of  the  City  be  metered  at  each 
hydrant,  or  the  value  of  which  hydrant  water  shall  be 
estimated  at  $30.00  per  hydrant  per  annum,  which  amount 
the  Water  Company  shall  in  that  event  allow  the  City  as 
a  rebate  on  its  water  bill. 

Sec.  4. — This  grant  is  on  the  further  condition  that 
the  water  company  shall  not  sell  water  either  in  or  out 
of  the  City,  for  consumption  within  the  City,  or  for  resale 
within  the  City,  except  to  the  City,  and  said  mains  shall 
never  be  used  for  any  other  purpose  than  as  water  mains. 
The  water  company  may  convey  water  by  means  of  the 
main  or  mains  hereinbefore  referred  to  (subject  to  the 
prior  fulfillment  of  all  its  obligations  to  deliver  water  to 
the  City,  as  to  quality,  quantity  and  pressure  and  in  all 
other  respects  under  the  contract  of  September  6th,  1894, 
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and  under  and  pursuant  to  the  terms  of  this  ordinance) ; 
through  and  beyond  the  limits  of  the  City  of  Bayonne, 
if  legally  authorized  so  to  do,  and  all  water  so  conveyed 
shall  be  metered  by  a  standard  meter  or  meters  at  the 
southerly  end  of  the  main  or  mains  hereinafter  referred 
to ;  and  the  said  company  shall,  as  a  condition  of  and  in 
consideration  of  this  grant,  pay  to  the  city  quarterly  a 
sum  at  the  rate  of  and  equal  to  $5.00  per  million  gallons 
for  each  and  every  million  gallons  of  water  so  conveyed 
beyond  the  limits  of  the  city,  as  shown  by  the  said  meter 
or  meters  at  the  southerly  end  of  said  main  or  mains, 
and  the  city  shall  be  entitled  to  receive  said  sum,  at  its 
option,  in  cash,  or  by  a  credit  upon  its  bills  from  the 
water  company  for  water  delivered  to  it  by  said  company 
through  either  or  both  of  said  two  mains  or  through  the 
existing  supply  main  bringing  water  to  the  city,  and  in 
that  event  to  that  extent  the  contract  price  of  said  com- 
pany's water  supplied  to  the  city  shall  be  reduced;  and 
the  city's  officers  shall  have  access  at  all  reasonable  times 
to  inspect  and  examine  said  meter  or  meters  and  every 
other  meter  that  may  be  used  to  measure  any  water  fur- 
nished to  the  city  or  to  measure  water  in  whose  quantity 
the  city  may  be  interested,  and  shall  have  the  right  to 
require  that  every  such  meter  or  meters  shall  be  repaired 
from  time  to  time  whenever  necessary,  at  the  expense 
and  cost  of  the  water  company;  and  the  water  company 
shall  have  the  same  right  in  regard  to  any  meter  or 
meters  of  the  city  and  used  to  measure  water  in  which  the 
company  is  similarly  interested. 

Sec.  5. — In  case  it  shall  be  found  that  any  power  or 
rights  possessed,  or  that  may  be  acquired  by  the  city  in 
respect  to  the  prevention  of  the"  pollution  of  any  water, 
or  the  prevention  of  injury  to  any  portion  of  the  works 
now  constructed  or  the  additional  works  proposed  to  be 
constructed  for  the  supply  of  water  for  the  city;  or  the 
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punishment  for  such  injury,  or  the  condemnation  of 
lands,  water  or  rights,  may  be  advantageously  used  or 
exercised  for  the  purpose  of  more  effectually  carrying 
out  this  ordinance  the  city  agrees  so  far  as  it  has  or  may 
acquire  the  power  so  to  do,  to  put  such  powers  or  rights 
in  force,  or  to  authorize  the  water  company,  its  successors 
and  assigns,  so  to  do  in  the  name  of  the  city,  but  in  every 
such  case,  or  in  any  case  at  the  expense  of  the  water 
company,  its  successors  or  assigns. 

Sec.  6. — Nothing  herein  shall  impair  any  right,  option 
or  interest  of  the  city  under  the  said  contract  of  Septem- 
ber 6th,  1894,  but  every  such  right,  option  and  interest 
are  hereby  expressly  saved  and  reserved  to  and  for  the 
city,  and  nothing  herein  shall  be  construed  to  extend  the 
time  of  said  contract  of  September  6th,  1894,  to  any 
period  beyond  that  specified  therein ;  namely,  twenty-five 
years  of  and  from  said  date. 

Sec.  7. — The  rights  and  duties  hereunder  shall  inure 
to  and  bind  said  water  company,  its  successors  and  as- 
signs ;  and  whenever  said  company  refuses  or  neglects  to 
do  any  work  herein  required  of  it,  the  city  may  do  the 
same  or  have  the  same  done  at  the  company's  expense, 
and  the  company  shall  owe  and  pay  the  city  the  reason- 
able cost  of  doing  the  same,  as  a  debt  due  from  said  com- 
pany to  the  city. 

Sec.  8. — This  ordinance  shall  take  effect  when,  and 
not  until,  it  is  accepted  in  all  its  terms  by  said  The  New 
York  and  New  Jersey  Water  Company,  by  an  instrument 
in  writing,  duly  executed  by  it  under  its  corporate  seal, 
and  filed  in  the  office  of  the  City  Clerk  of  this  City, 
whereby  said  water  company  will  agree  to  comply  with 
all  the  conditions  hereof,  and  to  fulfill  all  the  provisions 
hereof  on  its  part,  when  this  ordinance  and  its  acceptance 
as  aforesaid   shall  constitute  a   contract  between   said 
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water  company  and  the  City  for  a  period  of  twenty-five 
years  (and  no  longer  as  aforesaid),  provided  contract  in 
writing  be  so  executed  and  filed  within  ten  days  from 
the  date  of  the  passage  and  the  adoption  of  this  ordi- 
nance. 

Thomas  Brady, 
Passed,  June  21,  1904.  Mayor. 

Approved,  June  24,  1904. 

Attest : 

W.  C.  Hamilton, 

City  Clerk. 

Now  therefore  be  it  resolved,  That  this  company 
hereby  accepts  in  all  its  terms  the  foregoing  ordinance, 
and  hereby '  agrees  to  comply  with  all  the  conditions 
thereof,  and  to  fulfill  all  the  provisions  thereof,  on  its 
part,  and  agrees  that  the  said  ordinance,  and  this  ac- 
ceptance thereof  shall  constitute  a  contract  between  this 
company  and  the  city  as  in  said  ordinance  provided. 

Resolved,  That  the  President  and  Secretary  of  this 
company  be,  and  they  are  hereby  authorized  and  di- 
rected to  file  a  copy  of  this  resolution  of  acceptance,  duly 
executed  by  the  company  under  its  corporate  seal,  in  the 
office  of  the  City  Clerk  in  the  City  of  Bayonne,  within  ten 
days  from  the  date  of  the  passage  and  the  adoption  of 
said  ordinance. 

Dated,  New  York,  June  28th,  1904. 

The  New  York  and  New  Jersey 
Water  Company, 

(seal)  T.  A.  Be  all, 

President. 
Attest : 

Joseph  H.  Beall, 

Secretary. 
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This  Agreement  made  this  thirteenth  day  of  Decem- 
ber, Nineteen  Hundred  and  Seven,  between  The  Xew 
York  and  Xew  Jersey  Water  Company,  of  the  first  part ; 
The  East  Jersey  Water  Company  of  the  second  part ;  and 
The  Hudson  County  Water  Company,  of  the  third  part ; 
all  being  corporations  of  the  State  of  Xew  Jersey, 

WITNESSETH  : 

Whereas,  said  first  and  second  parties  entered  into 
a  contract,  in  writing-,  dated  July  12th,  1895,  whereby, 
among  other  things,  The  East  Jersey  Water  Company 
agreed  to  furnish  and  The  Xew  "iork  and  Xew  Jersey 
Water  Company  had  the  right  or  option  to  take  and 
receive,  at  the  corner  of  Belleville  Avenue  and  Kearny 
Avenue,  in  the  Township  of  Kearny,  County  of  Hudson, 
Xew  Jersey,  all  the  water  required  for  the  fulfilling  any 
contracts  which  the  said  The  Xew  York  and  Xew  Jersey 
Water  Company  might  thereafter  acquire  for  supplying 
water  for  consumption  and  use  on  Staten  Island,  in  the 
State  of  Xew  York : 

And  Whereas,  no  water  for  consumption  and  use  on 
Staten  Island  has  ever  been  furnished  or  received  under 
said  contract  of  July  12th,  1895,  and  the  Xew  York  and 
Xew  Jersey  Water  Company  has  not  constructed  any 
pipes  or  works,  nor  acquired  any  contracts  for  suuplying 
water  for  consumption  and  use  on  Staten  Island,  but 
the  said  The  Hudson  County  Water  Company  has  ac- 
quired and  entered  into  contracts  for  supplying  water 
for  consumption  and  use  on  Staten  Island,  and  has  con- 
structed certain  pipe  lines  for  that  purpose,  unto  which 
the  last  named  Company  The  Xew  York  and  Xew  Jersey 
Water  Company  has  come  under  obligations  to  supply 
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water  for  such  purposes,  from  which  obligations  it  ex- 
pects to  secure  a  release  from  The  Hudson  County  Water 
Company  upon  the  making  of  this  contract : 

And  Whereas,  the  Legislature  of  the  State  of  New 
Jersey,  by  Chapter  238  of  the  Laws  of  1905,  enacted  that 
it  should  be  unlawful  for  any  person  or  corporation  to 
transport  or  carry,  through  pipes,  conduits,  ditches  or 
canals,  the  waters  of  any  fresh  water  lake,  pond,  brook, 
creek,  river  or  stream  of  the  State  of  New  Jersey,  into 
any  other  State,  for  use  therein : 

And  Whereas,  The  East  Jersey  Water  Company 
claims  that  by  virtue  of  such  enactment  and  decision, 
and  by  lapse  of  time,  and  the  unreadiness  of  the  New 
York  and  New  Jersey  Water  Company,  and  for  other 
reasons,  it  is  freed  from  any  obligation  to  supply  water 
for  use  on  Staten  Island,  but  The  New  York  and  New 
Jersey  Water  Company  claims  that  it  is  holden  under 
its  contract,  and  liable  in  damages  for  the  non-fulfill- 
ment thereof; 

And  Whereas,  the  parties  of  the  first  and  second 
parts  have  agreed  to  settle  and  compromise  their  dif- 
ferences and  disputes  arising  out  of  the  said  contract 
of  July  12th,  1895,  for  the  furnishing  and  receiving  of 
water  for  consumption  and  use  on  Staten  Island : 

Now  Therefore  This  Agreement  Witnesseth: 

1. — -That  in  consideration  of  the  premises,  and  the 
sum  of  Fifty  Thousand  Dollars  lawful  money  of  the 
United  States,  paid  by  The  East  Jersey  Water  Company, 
to  the  Hudson  County  Water  Company,  by  the  consent 
and  request  of  the  New  York  and  New  Jersey  Water 
Company,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  New  York  and  New  Jersey  Water  Company, 
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doth  hereby  release  and  discharge  The  East  Jersey  "Water 
Company,  its  successors  and  assigns,  of  and  from  all  its 
and  their  covenant,  agreement,  liability  and  obligation, 
under  said  contract  or  otherwise,  to  provide  or  deliver 
to  The  New  York  and  New  Jersey  Water  Company,  its 
successors  or  assigns,  water  for  consumption  and  use  on 
Staten  Island,  in  the  State  of  Xew  York ;  and  also,  of  and 
from  all  damages  and  claims  for  damages  by  reason  of 
the  non-delivery  of  water  for  the  purpose  aforesaid, 
arising  heretofore  or  hereafter.  And  all  covenants, 
agreements  and  obligations  existing  between  said  par- 
ties to  supply  and  deliver  said  water  for  consumption 
and  use  on  Staten  Island,  on  the  one  hand,  and  to  re- 
ceive and  pay  for  the  same  on  the  other,  are  herewith 
cancelled,  annulled  and  abrogated.  And  The  New  York 
and  Xew  Jersey  Water  Company  is  expressly  released 
and  discharged  from  all  liability  to  purchase,  receive,  or 
pay  for  any  water  for  use  and  consumption  on  Staten 
Island,  in  the  State  of  Xew  York. 

2. — Nothing  herein  contained  shall  be  construed  to 
modify  or  amend  any  agreement  or  contract  now  existing 
between  the  parties  of  the  first  and  second  parts  hereto, 
except  as  hereinafter  provided  and  expressed ;  and  all 
such  agreements  heretofore  made  and  entered  into,  are 
hereby  ratified  and  confirmed,  except  as  aforesaid. 

In  Witness  Whereof,  the  parties  hereto  have  caused 
their  respective  common  seals  to  be  hereto  affixed,  and 
duly  attested,  and  these  presents  to  be  signed  and  de- 
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livered  by  their  respective  appropriate  Executive  Offi- 
cers, the  day  and  year  first  above  written. 

The  New  York  and  New  Jersey 
Water  Company, 

(seal)  By  T.  A.  Beall, 

President. 

Attest : 

W.  N.  Leonard, 

Asst.  and  Acting  Secretary. 


The  East  Jersey  Water  Company, 

By  Edmund  LeB.  Gardiner, 
Vice-President. 

Attest: 

Albert  P.  Fisher, 
Secretary. 


The  Hudson  County  Water  Company, 

(seal)  By  T.  A.  Beall, 

President. 

Attest : 

W.  N.  Leonard, 
Treasurer. 
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State  of  New  Jersey  ) 

ss 
County  of  Hudson      { 


Be  it  Remembered 

That  on  this  Fourteenth  day  of  December,  Nineteen  Hun- 
dred and  Seven,  before  me,  the  subscriber,  a  Master  in 
Chancery  of  New  Jersey,  personally  appeared  W.  N. 
Leonard,  who  being  duly  sworn  on  his  oath  says :  That 
he  is  the  Assistant  and  Acting  Secretary  of  The  New 
York  and  New  Jersey  Water  Company,  and  is  also  Treas- 
urer of  the  Hudson  County  Water  Company;  that  he 
well  knows  the  seals  of  said  two  corporations,  and  the 
seals  affixed  to  the  foregoing  agreement  are  the  true 
common  seals  of  said  Companies  respectively;  that 
Turner  A.  Beall,  is  President  of  each  of  said  Companies, 
and  that  deponent  saw  the  said  Turner  A.  Beall,  affix 
said  seal,  and  sign  and  deliver  said  agreement,  as  and 
for  the  voluntary  act  and  deed  of  the  said  New  York 
and  New  Jersey  Water  Company,  and  as  and  for  the 
voluntary  act  and  deed  of  said  The  Hudson  County 
Water  Company;  whereupon,  deponent  subscribed  his 
name  to  the  said  instrument  as  witness  for  each  of  said 
Companies. 

William  H.  Corbin, 
Master  in  Chancery  of  Neiv  Jersey. 
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Resolutions  of  Bayonne  City  Council  Authorizing 
Condemnation  Proceedings. 

Whereas,  the  New  York  and  New  Jersey  Water 
Company,  assignee  of  William  D'H.  Washington  and 
Turner  A.  Beall,  contractors,  have  given  notice  to  the 
Mayor  and  Council  of  the  City  of  Bayonne  that  it  will 
be  necessary  for  the  city  to  procure  by  consent,  or  con- 
demn, the  right  of  diversion  for  the  water  supply  to  be 
furnished  under  the  contract  of  September  6th,  1894, 
with  the  supplements  thereto  dated  June  24th,  1904,  and 
October  6th,  1909,  as  against  the  riparian  owners  on  the 
Passaic  Biver  below  Little  Falls,  (where  the  water  is 
taken  through  the  instrumentality  of  and  under  contract 
with  the  East  Jersey  Water  Company) ;  and 

Whereas,  the  City  did,  by  its  said  contract,  agree 
that  if  it  should  be  found  that  any  powers  or  rights  of 
the  City  for  tin-  condemnation  of  lands,  water  or  water 
rights,  might  be  advantageously  used  or  exercised  for 
the  purpose  of  said  contract,  to  put  said  powers  or  rights 
in  force,  or  permit  the  said  contractors  or  their  assigns 
so  to  do,  in  the  name  of  the  City,  at  the  expense  of 
the  said  contractors  or  their  assigns. 

Besolved,  That  the  City  hereby  determine  to  acquire 
said  right  of  diversion,  namely,  the  right  to  divert  an 
average  daily  amount  of  eight  and  one-half  (8M>)  million 
gallons  of  water  per  day  in  each  year  until  October  6th, 
1929,  at  Little  Falls,  on  the  Passaic  Biver,  the  same 
being  necessary  for  the  purposes  of  the  said  contractors, 
and  for  the  use  of  the  City  of  Bayonne  for  public  supply ; 
and  if  unable  to  agree  with  any  of  the  owners  of  the 
riparian  lands  for  the  said  rights  of  diversion,  to  con- 
demn said  right  against  such  owners  for  the  public  use 
aforesaid. 
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Eesolved,  that  in  pursuance  of  said  contract,  the  City 
Attorney  of  Bayonne,  as  agent  of  the  City  of  Bayonne, 
is  authorized  and  directed  to  procure  said  right  of  agree- 
ment with  the  riparian  owners  as  to  the  price  of  said  right 
of  diversion,  and  where  no  agreement  can  be  made,  to 
proceed  to  cause  the  same  to  be  taken  by  condemnation 
in  the  name  of  the  City  for  the  public  use  aforesaid-,  but 
at  the  cost  and  expense  of  the  said  Xew  York  and  New 
Jersey  Water  Company. 

Eesolved  that  Collins  and  Corbin,  Attorneys  at  Law, 
and  Daniel  J.  Murray,  Esq.,  City  Attorney,  are  author- 
ized in  the  name  of  the  City,  but  at  the  expense  of  the 
said  Company,  to  conduct  any  and  all  lawful  condemna- 
tion or  other  legal  proceedings  for  the  acquirement  of 
said  right  of  diversion,  but  solely  at  the  expense  of  said 
Company. 

Eesolved,  That  the  City  Clerk  be  and  he  is  hereby 
authorized  and  directed  to  furnish  certified  copies  of 
these  resolutions  to  the  Xew  York  and  New  Jersey  Water 
( 'ompany. 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of 
resolutions  adopted  by  the  Board  of  Councilmen  of  the 
City  of  Bayonne,  at  a  regular  meeting  of  said  Board  held 
Oct.  18,  1910. 

W.  C.  Hamilton, 
City  Clerk. 
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Contract  May  18,  1911,  East  Jersey  Water  Company  with 
N.  Y.  and  N.  J.  Water  Company. 

This  agreement,  made  this  eighteenth  day  of  May, 
one  thousand  nine  hundred  and  eleven,  by  and  between 
the  East  Jersey  Water  Company,  party  of  the  first  part, 
and  The  New  York  and  New  Jersey  Water  Company, 
party  of  the  second  part,  witnesseth; 

Whereas,  the  East  Jersey  Water  Company  is  causing 
pumping  to  be  done  for  the  party  of  the  second  part  of 
water  for  its  purposes,  to  wit,  the  providing  of  a  supply 
to  the  City  of  Bayonne  under  written  contracts  now  ex- 
isting between  the  parties  hereto,  which  contracts  do  not 
specify  the  source  from  which  the  water  shall  be  taken; 
and 

Whereas,  the  water  has  in  fact  been  taken  for  more 
than  ten  years  last  past  from  the  Passaic  River  at  Little 
Falls,  and  is  now  being  obtained  from  that  source ;  and 

Whereas,  the  City  of  Bayonne,  by  resolutions  passed 
by  its  Council  on  October  18,  1910,  has  explicitly  desig- 
nated and  indicated  the  said  source  of  supply  as  the 
source  from  which  it  is  to  take  water  for  its  uses — a  copy 
of  its  preamble  and  resolution  passed  on  said  date  being 
hereto  appended  and  made  part  hereof;  and 

Whereas,  said  City  of  Bayonne  has,  since  the  passage 
of  said  resolutions,  actually  commenced  condemnation 
proceedings  against  certain  riparian  owners  below  Little 
Falls  to  take  said  water  in  aid  of  the  New  York  and  New 
Jersey  Water  Company,  who  have  contracted  to  supply 
it  for  said  city;  and 

Whereas,  the  taking  of  water  at  said  point  requires 
the  acquirement,  by  agreement  or  condemnation,  of  the 
right  against  riparian  owners  on  the  Passaic  River  be- 
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low  that  point,  and  the  East  Jersey  Water  Company 
possesses  the  water  power  at  Little  Falls,  and  has 
obtained  the  right  of  diversion  as  against  the  owners  of 
the  other  water  powers  below  Little  Falls,  so  that  its 
consent  to  the  diversion  is  necessary ;  and  the  parties 
hereto  are  advised  that  the  party  of  the  second  part,  by 
virtue  of  its  municipal  contracts  with  the  City  of 
Bayonne,  possesses  such  rights  of  diversion  as  against 
the  State  for  the  use  and  benefit  of  said  City  of  Bayonne. 

Now,  Therefore,  it  is  hereby  agreed,  that  the  supply 
so  to  be  pumped  to  the  party  of  the  second  part  shall  be 
taken  by  the  party  of  the  second  part  under  the  authority 
which  it  is  advised  was  conferred  upon  it  by  its  said 
municipal  contracts,  charter  and  otherwise,  from  the 
Passaic  River  at  Little  Falls  aforesaid;  which  source  is 
hereby  designated  and  agreed  upon  for  such  supply,  and 
the  supply  shall  be  continued  therefrom  during  the  period 
of  the  contracts  between  the  party  of  the  second  part 
and  the  Mayor  and  Council  of  the  City  of  Bayonne — the 
party  of  the  first  part  being  made  the  agent  and  employee 
of  the  party  of  the  second  part  to  use  its  water  power, 
mains  and  riparian  and  other  facilities  to  accomplish  the 
diversion  which  is  authorized  by  said  municipal  contracts, 
and  to  receive  per  million  gallons  for  the  water  so  deliv- 
ered through  its  main  into  the  mains  of  the  party  of  the 
second  part  the  prices  prescribed  in  its  contract  as  com- 
pensation, not  for  water  sold  but  for  services  as  agent, 
and  for  the  use  of  its  appliances,  water  power,  mains  and 
property  in  accomplishing  said  municipal  supply,  which 
the  said  party  of  the  first  part  hereby  agrees  to  use  and 
provide  for  that  purpose,  and  also  agrees  to  pay  all  the 
costs,  expenses  and  awards  incident  to  the  condemnation 
of  the  water  rights  for  and  on  behalf  of  said  city,  which 
water  rights  are  referred  to  in  said  resolutions  authoriz- 
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ing  the  condemnation  thereof  for  the  purpose  of  said 
City's  water  supply;  and  that  said  water  rights  shall 
thereupon  be  and  become  the  property  of  said  City  of 
Bayonne  and  used  for  its  water  supply  by  the  party  of 
the  second  part. 

Nothing  herein  contained  shall  release  the  party  of 
the  first  part  from  its  present  contract  obligations  to 
furnish  to  the  party  of  the  second  part  a  supply  of  water 
sufficient  to  fulfill  the  requirements  of  the  existing  con- 
tracts between  the  party  of  the  second  part  and  the 
Mayor  and  Council  of  the  City  of  Bayonne  from  some 
available  source,  or  from  any  other  obligation  or  liability 
to  the  party  of  the  second  part  now  existing  thereunder, 
or  otherwise. 

It  is  further  understood  and  agreed  that  the  provi- 
sions of  the  contract  of  July  12,  1895,  between  the  East 
Jersey  Water  Company  and  the  New  York  and  New  Jer- 
sey Water  Company,  providing  for  the  furnishing  water 
by  The  East  Jersey  Water  Company  to  the  New  York 
and  New  Jersey  Water  Company  for  consumption  and 
use  on  Staten  Island  in  the  State  of  New  York  have  been 
heretofore,  to  wit,  on  December  13,  1907,  fully  released, 
abrogated,  cancelled  and  discharged,  which  abrogation 
is  hereby  ratified  and  confirmed. 

And  it  is  further  understood  and  agreed  that  the 
sixth  paragraph  of  the  said  Contract  of  July  12,  1895, 
which  provided  that  the  East  Jersey  Water  Company 
might  use  the  pipe  line  of  The  New  York  and  New  Jersey 
Water  Company,  when  constructed,  for  the  conveyance 
of  water  and  might  tap  the  same  for  its  uses,  is  hereby 
abrogated,  cancelled  and  annulled. 

In  Witness  Whereof,  the  parties  hereto  have  caused 
their  respective  common  seals  to  be  hereto  affixed,  and 
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these  presents  to  be  duly  signed  and  delivered  the  day 
and  year  first  above  written. 

The  East  Jersey  Water  Company. 

By  Henry  S.  Drinker, 

Vice-President. 


Attest 


D.  G.  Baifi. 

5     retary. 


The  Xew  York  ajstd  New  Jersey 
Water  Company. 

By  T.  A.  Beall. 

President. 


Attest : 


Joseph  H.  Beall, 

Secretary. 


Whereas,  the  following  report  was  submitted  by  the 
Select  Committee  appointed  by  resolution  February  4. 

1913: 

Mayor  and  Finance  Committee  directed  by  reso- 
lution of  February  4th  to  employ  two  experts  to  appraise 
the  value  of  the  property  of  the  Xew  York  &  Xew  Jer- 
Water  Company  have  interviewed  Cornelius  C.  Ver- 
meule  who  is  the  Engineer  of  the  Xew  Jersey  State  Geo- 
logical Survey  and  Xicholas  S.  Hill  formerly  Chief  Engi- 
neer of  the  Department  of  "Water  Supply,  Gas  k  Elec- 
tricity of  the  City  of  Xew  York,  and  at  the  present  time 
employed  by  the  State  of  Xew  Jersey  appraising  the 
property  of  the  East  Jersey  Water  Co. 
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These  gentlemen  cannot  be  secured  for  the  sum  of 
$2000.00  which  is  the  amount  stated  in  your  resolution. 
They  will  both  agree  to  do  the  work  on  a  per  diem  basis 
for  a  sum  not  to  exceed  $1500.00  each,  said  sum  to  in- 
clude all  necessary  expenses  and  procure  for  the  City  a 
complete  survey  and  appraisal. 

Believing  these  two  gentlemen  to  be  thoroughly  com- 
petent and  both  now  being  employed  by  the  State,  we 
recommend  that  they  be  employed. 

M.  T.  Croxix 
C.  O'Mahoxey 
Geo.  J.  Welcher 
J.  J.  Boyle 

Resolved,  that  the  report  of  the  Mayor  and  Finance 
Committee  relative  to  expert  appraisal  of  the  property 
of  the  New  York  &  New  Jersey  Water  Co.  be  received 
and  filed,  and  that  Cornelius  C.  Vermeule  and  Nicholas 
S.  Hill  be  and  they  are  hereby  employed  to  procure  all 
necessary  assistants  and  to  render  to  this  Board  a  com- 
plete survey  and  appraisal  of  all  the  lands,  pumps,  wells, 
lines  and  other  property  of  the  New  York  &  New  Jersey 
Water  Co.  which  property  may  be  in  any  way  connected 
with  the  water  supply  of  the  City  of  Bayonne  and  they 
be  compensated  therefore  on  a  per  diem  basis  to  be 
agreed  upon  between  the  Mayor,  Finance  Committee 
and  the  City  Attorney,  to  the  amount  not  to  exceed 
$1500.00  each. 

Approved  Feb.  19, 1913. 

M.  T.  Croxix, 

Mayor. 
Attest : 

Wm.  P.  Lee, 

City  Clerk. 
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Kesolved,  that  Mayor,  Finance  Committee  and  City 
Attorney  be  authorized  to  appoint  two  appraisers  to  ap- 
praise the  plant  of  the  New  York  and  New  Jersey  Water 
Company,  cost  of  said  appraisal  not  to  exceed  Two  thou- 
sand dollars  ($2000.00)  said  appraisers  to  report  to  the 
Council  as  soon  as  practicable. 

Approved  Feb.  5,  1913. 

M.  T.  Croxix, 
Mayor. 
Attest : 

Wm.  P.  Lee, 

City  Clerk. 


Resolution  Appointing  Appraisal  Engineers. 

Feb.  18,  1913 

Resolved,  That  the  report  of  the  Mayor  and  Finance 
Committee  relative  to  expert  appraisal  of  the  property  of 
the  New  York  and  New  Jersey  Water  Company,  be  re- 
ceived and  filed,  and  that  Cornelius  C.  Vermenle  and 
Nicholas  S.  Hill  be  and  they  are  hereby  employed  to 
procure  all  necessary  assistance  and  to  render  to  this 
Board  a  complete  survey  and  appraisal  of  all  the  lands, 
pumps,  wells,  lines  and  other  property  of  the  New  York 
and  New  Jersey  Water  Company. 

Which  property  may  be  in  any  way  connected  with 
the  Water  Supply  of  the  City  of  Bayonne  and  they  be 
compensated  therefor  on  a  per  diem  basis  to  be  agreed 
upon  between  the  Mayor,  Finance  Committee  and  the 
City  Attorney,  to  the  amount  not  to  exceed  $1,500  each. 
Adopted. 
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203  Broadway 

New  York,  June  7,  1913. 

To    the    Honorable,    the    Mayor    and    City    Council    of 
Bayonne,  X.  J. 

Gentlemen — In  accordance  with  your  instructions  I 
have  appraised  the  property  of  the  New  York  and  New 
Jersey  Water  Company.  As  suggested  by  you,  I  have 
conferred  from  time  to  time  with  Mr.  Nicholas  S.  Hill, 
Jr.,  who  was  also  instructed  by  you  to  make  an  appraisal. 
These  conferences  have  related  to  the  principles  and 
methods  to  be  adopted  in  arriving  at  a  valuation  of  the 
property.  Inasmuch  as  I  expect  shortly  to  leave  the  City 
for  a  period,  it  becomes  necessary  for  me  to  submit  my 
report  forthwith.  "Without  assuming  to  pass  upon  the 
legal  status  of  contracts  or  easements,  which  of  course, 
is  not  in  my  province,  I  have  reached  the  following 
conclusions : 

1.  The  value  of  the  plant  and  business  of  the  New 
York  and  New  Jersey  Water  Company  from  its  connec- 
tion with  the  East  Jersey  Water  Company  at  Arlington 
to  and  through  the  City  of  Bayonne  and  not  including 
the  Belleville  Pumping  Station  and  North  Arlington  pipe 
lines  is  $2,304,323. 

2.  If  Bayonne  shall  purchase  the  property  at  the 
above  price,  you  will  be  able  to  pay  all  interest,  main- 
tenance, operation  and  taxes  and  make  all  necessary 
betterments  to  the  plan  out  of  the  sum  which  you  would 
otherwise  pay  to  the  New  York  and  New  Jersey  Water 
Company  under  its  contract  during  the  remainder  of  the 
term,  or  until  1929,  and  in  addition  thereto  to  accumulate 
from  the  savings  a  sinking  fund  which  in  1929  will  amount 
to  $526,923. 
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3.  The  foregoing  valuation  of  $2,304,323  includes  the 
benefits  which  Bayonne  will  derive  from  the  contract 
between  the  New  York  and  New  Jersey  Water  Company 
and  the  East  Jersey  "Water  Company  until  1929,  but  it 
does  not  include  any  allowance  for  the  value  of  said  con- 
tract after  1929.  If  the  City  of  Bayonne  shall  continue 
to  enjoy  the  advantages  of  this  contract  for  ten  years 
thereafter,  or  from  1929  to  1939,  the  additional  value 
thereof  will  be  material.  I  believe  that  after  the  expira- 
tion of  the  present  contract  you  must  expect  to  pay  not 
less  than  $60  per  million  gallons,  and  at  this  price,  the 
saving  through  an  assignment  of  the  contract  with  the 
East  Jersey  Water  Company,  during  ten  years,  if  in- 
vested in  the  sinking  fund  previously  referred  to,  will 
increase  the  same  from  $526,923  to  $3,295,411  and  since 
the  total  cost  for  plant  and  betterments  will  be  only 
$2,927,708  the  resultant  savings  will  entirely  pay  for  the 
same  and  create  a  reserve  in  addition  of  $367,703. 

4.  For  the  foregoing  reasons,  due  weight  should  be 
attached  to  the  value  of  an  assignment  of  the  contract 
between  the  New  York  and  New  Jersey  Water  Company 
and  the  East  Jersey  Water  Company,  as  it  will  entitle 
you  to  a  reduction  of  65  per  cent,  in  the  prices  paid  for 
water.  Nevertheless,  as  stated,  I  have  added  nothing 
to  the  value  of  the  plant  and  business,  because  of  the 
advantages  accruing  therefrom  subsequent  to  1929.  I 
limit  it  to  this  period  not  entirety  because  it  happens 
to  be  the  period  during  which  the  contract  appears  to 
continue  in  force,  but  partially  for  that  reason  and  par- 
tially for  the  reason  that  it  seems  a  reasonable  period 
in  the  future  for  which  to  estimate  the  value.  I  believe, 
however,  that  all  of  the  advantages  which  may  remain 
in  the  assignment  of  the  East  Jersey  contract  from  and 
after  1929  should  accrue  to  and  be  secured  to  the  City  of 
Bayonne  without  any  additional  payment  over  and  above 
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my  estimated  value,  in  case  it  shall  decide  to  purchase 
at  that  price. 

5.  I  have  allowed  no  consideration  for  the  cancella- 
tion of  the  present  contract  between  the  City  of  Bayonne 
and  the  New  York  and  New  Jersey  Water  Company, 
because  I  have  assumed  that  that  cancellation  will  be 
voluntary  on  the  part  of  both  parties  to  the  contract. 
I  have  estimated  ojdy  the  value  accruing  to  the  City  of 
Bayonne  through  an  assignment  of  the  contract  between 
the  two  water  companies  and  the  substitution  of  the  lower 
price,  which  will  be  payable  to  the  East  Jersey  Water 
Company  thereafter.  I  have  allowed  this  value  for  only 
sixteen  years  as  before  stated,  that  happening  to  be  the 
period  during  which  the  contract  between  the  City  and 
the  New  York  and  New  Jersey  Water  Company  appears 
to  continue  in  force,  but  if  said  contract  shall  expire 
earlier  than  1929,  my  valuation  will  not  be  less,  for  the 
reason  that  this  is  in  any  case  a  reasonable  future  period, 
and  because  the  advantages  accruing  from  the  assign- 
ment of  the  East  Jersey  contract  can  only  be  secured 
either  by  voluntary  assignment  from  the  New  York  and 
New  Jersey  Water  Company  or  possibly  by  condemnation. 

6.  I  find  that  the  cost  to  reproduce  the  plant  at 
Belleville  and  North  Arlington  after  the  same  shall  have 
been  fully  completed,  will  be  $277,244.  There  may  be 
additional  value  in  this  plant,  to  purchasers  who  need 
the  water,  and  who  cannot  obtain  it  at  the  low  price  of 
the  contract  with  the  East  Jersey  Water  Company. 
Bayonne,  however,  must  take  its  whole  supply  or  none 
from  the  East  Jersey  Water  Company,  and  can  procure 
it  in  that  way  cheaper  than  from  Belleville;  therefore, 
I  do  not  find  this  Belleville  and  North  Arlington  prop- 
erty sufficiently  necessary  or  useful  to  the  City  of  Ba- 
yonne to  enable  me  to  attach  a  substantial  value  thereto 
for  your  use  or  to  advise  you  to  purchase  it. 
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Summary  of  Value. 

Bringing  together  the  foregoing  estimates,  we  have 
the  following  summary  of  the  value  of  that  part  of  the 
plant  lying  between  the  corner  of  Belleville  and  Kearny 
Avenues  in  Kearny  and  the  City  of  Bayonne,  and  not 
including  the  Belleville  Pumping  Station  and  North 
Arlington  Pipe  Line,  as  follows : 

Cost  of  Reproduction  of  Physical  plant $1,256,489.00 

Value  of  possession  of  plant  and  the  East 

Jersey  Contract  until  1929 1,351,765.00 

Present     worth     of    business     outside     of 

Bayonne 71,886.00 


$2,680,140.00 
Deduct  present  worth  of  accrued  deprecia- 
tion in  1929 375,817.00 

Xet  present  worth  of  plant  and  business  not 
including  Belleville  and  North  Arlington 
property  $2,304,323.00 

Respectfully  submitted, 

Cornelius  Vermeule, 
Consulting  Engineer. 
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July  1,  1913. 

Hon.  Matthew  T.  Cronin,  Mayor, 
Bayonne,  New  Jersey. 

Dear  Sir: 

I  herewith  beg  to  transmit  copy  of  my  report  upon 
the  property,  franchises  and  rights  of  the  New  York  and 
New  Jersey  Water  Company. 

The  data  upon  which  my  valuation  is  based  are  those 
obtained  from  the  City  of  Bayonne  and  the  New  York 
and  New  Jersey  Water  Company.  So  far  as  I  know, 
and  so  far  as  I  have  been  able  to  cheek  these  data,  they 
are  reliable. 

We  were  furnished  with  a  certified  statement  from  the 
Comptroller  of  Bayonne  with  relation  to  the  quantities 
of  water  used  and  the  amounts  paid  therefor  for  the  past 
five  years. 

We  have  made  field  inspections  to  check  up  the  phys- 
ical data  furnished. 

We  have  also  received  copies  of  the  various  contracts 
between  Bayonne  and  the  New  York  and  New  Jersey 
Water  Company,  and  the  New  York  and  New  Jersey 
Water  Company  and  the  East  Jersey  Water  Company, 
copies  of  which  are  submitted  in  the  Appendix  No.  1, 
Page  93.  The  unit  prices  paid  for  water  as  given  in 
the  Comptroller's  certified  statement  check  with  those 
given  in  the  Bayonne  contract.  As  the  payments  to  the 
East  Jersey  Water  Company  herein  given  are  based  on 
the  quantities  named  in  the  Comptroller's  certified  state- 
ment and  at  the  prices  named  in  the  East  Jersey  con- 
tracts, the  figures  used  for  these  payments  are  approxi- 
mately correct. 

It  has  been  necessary  for  us  to  make  estimates  of  the 
operating  expenses,  depreciation  and  of  some  other  items, 
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which  are  correct  within  such  close  limits  as  to  preclude 
the  possibility  of  any  material  error. 

Following  the  report  will  be  found  schedules  of  the 
physical  properties  and  estimates  of  the  intangible 
values. 

In  arriving  at  the  physical  values,  we  have  used  rea- 
sonable unit  prices  in  all  cases  and,  at  the  same  time, 
we  have  given  due  weight  to  the  special  difficulties  en- 
countered which  tend  to  increase  unit  costs. 

The  intangible  values  have  been  arrived  at  from  an 
assumption  of  reasonable  interest  rates,  which  we  have 
deemed  will  correspond  with  reasonable  rates  for  mu- 
nicipal bonds  at  this  date. 

Summary  and  Conclusions. 

1.  It  will  be  provident  and  wise  to  purchase  the  plant 
of  the  Xew  York  and  New  Jersey  Water  Company,  ex- 
cept as  hereinafter  noted. 

2.  There  is  no  available  means,  even  assuming  Ba- 
yonne's  contractual  relationship  with  the  New  York  and 
New  Jersey  Water  Company  were  nullified  and  the  City 
were  free  to  act  in  the  premises,  by  which  it  could 
obtain  cheaper  water. 

3.  The  contract  between  the  New  York  and  New 
Jersey  Water  Company  and  the  East  Jersey  Water  Com- 
pany is  a  valuable  contract  to  possess,  as  it  will  afford 
Bayonne,  through  its  right  of  condemnation,  the  privi- 
lege of  a  permanent  and  adequate  source  of  supply  with- 
out sustaining  costs  for  condemnation,  which  the  East 
Jersey  Water  Company  assumes. 

4.  The  elements  considered  in  the  valuation  are  as 
follows : 
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A.  Physical  Value. 

1.  Plant  and  Equipment. 

2.  Lands,  Eights  of  Way  and  Easements. 

B.  Intangible  Value. 

1.  Franchise  Value. 

2.  Source  of  Supply  Value. 

C.  Value  of  Contracts  with  other  Municipalities  Ac- 
quired by  Purchase. 

5.  The  total  value  of  the  property,  franchises,  rights 
and  contracts  to  be  acquired  is  as  follows : 

Physical  Value $1,024,839.00 

Franchise  Value 419,445.00 

Source  of  Supply  Value 738,518.00 

Value  of  Contracts  ( )btained  by  Purchase 71,886.00 

Total  Value  - $2,254,688.00 

6.  Physical  values  are  based  on  the  cost  of  reproduc- 
tion at  current  market  prices. 

7.  The  franchise  value  is  based  on  present  net  earn- 
ings with  no  allowance  for  the  incremental  value  of  fran- 
chises clue  to  future  increased  earnings. 

8.  Source  of  supply  value  is  based  on  the  difference 
in  cost  of  securing  water  from  other  available  sources 
as  compared  with  the  cost  of  obtaining  water  through 
the  purchase  of  the  New  York  and  New  Jersey  Water 
Company. 

9.  The  value  of  the  contracts  obtained  by  purchase 
is  based  upon  the  present  worth  of  net  profits  derived 
from  the  sale  of  water  under  the  terms  of  and  for  the 
life  of  these  contracts  and  based  upon  the  sales  of  1912. 
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10.  The  period  considered  in  estimating-  the  value 
given  is  from  1914  to  1929,  inclusive. 

11.  The  average  price  of  water,  for  the  period  above 
mentioned  which  will  be  secured  by  the  purchase  of  the 
New  York  and  New  Jersey  Water  Company  at  $2,254,- 
688.00  is  $51.63,  as  compared  with  $55.15  per  million  gal- 
lons under  the  terms  of  the  existing  contract. 

.  12.  The  average  price  of  $51.63  per  million  gallons 
is  cheaper  than  the  price  at  which  Bayonne  can  obtain 
water  from  any  other  suitable,  practical  and  permanent 
source  of  supply. 

13.  The  accumulated  profits  from  1914  to  1929  which 
will  be  realized  by  purchasing  the  plant  at  the  price 
named  will  be  equivalent  to  the  interest  return  on  $275,- 
360.00  invested  now  at  P/2  per  cent. 

14.  The  price  named  is  a  fair  value  to  the  seller  and 
to  the  purchaser. 

15.  The  profits  which  will  be  derived  by  purchase 
subsequent  to  1929,  and  which  will  increase  with  years, 
have  not  been  included  in  the  valuation. 

16.  The  future  appreciated  value  of  the  source  of 
supply,  as  such,  has  not  been  considered. 

17.  The  valuation  herein  placed  upon  the  plant  of  the 
New  York  and  New  Jersey  Water  Company  includes 
all  property,  franchises  and  rights  which  they  own  or 
possess,  except  the  Belleville  pipe  line  from  the  Passaic 
River  to  North  Arlington. 

18.  The  purchase  of  the  Essex  Pumping  Company 
and  the  Belleville  pipe  line  is  not  recommended. 

19.  The  physical  value  of  the  Essex  Pumping  Com- 
pany's plant,  plus  the  cost  of  the  Belleville  pipe  line, 
which  is  to  all  intents  and  purposes  part  and  parcel  of 
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that  plant  and  useless  without  it  as  at  present  constructed 
is  $188,759.00. 

20.  We  estimate  that  the  plant  equipped  to  furnish 
water  of  the  same  quality  and  to  give  service  equivalent 
to  the  supply  from  Little  Falls  will  be  $526,530.00. 

21.  The  quantity  of  water  which  may  be  ultimately 
derived  from  the  Belleville  wells  is  uncertain  and  the 
present  development  will  not  be  sufficient  to  meet  the 
future  demands  of  Bayonne. 

22.  The  water  derived  from  the  wells  is  hard  and 
will  have  to  be  softened  in  order  to  make  it  comparable 
with  the  Little  Falls  supply.  * 

Respectfully  submitted, 

Nicholas  S.  Hill,  Jr. 


Report  to  the  Chamber  of  Commerce  of  the  City  of 
Bayonne  on  Physical  Value  of  Water  Plant. 

Bayonne,  N.  J.,  August  20th,  1913. 

Chamber  of  Commerce, 
Bayonne,  N.  J. 

Gentlemen : 

Your  committee  have  examined  the  reports  of  Messrs. 
Vermeule  and  Hill  on  the  valuation  of  the  water  prop- 
erties and  rights  of  the  New  York  &  New  Jersey  Water 
Company  as  published  by  the  Bayonne  Evening  Re- 
view 
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We  have  been  requested  to  investigate  the  proposed 
purchase  and  to  report  on  its  advisability,  assuming  that 
the  rights  and  privileges  now  enjoyed  by  the  New  York 
&  New  Jersey  Water  Co.,  can  be  transferred  to  the  city 
and  be  good  until  1929,  but  that  no  rights  and  privileges 
with  the  East  Jersey  Water  Company  after  1929  will  be 
conveyed. 

All  the  contracts  purporting  to  effect  the  value  con- 
veyed in  the  proposed  sale  are  referred  to  in  the  en- 
gineers' reports  which  we  have  been  asked  to  examine. 
We  simply  call  attention  to  the  fact  that  the  contract 
between  the  East  Jersey  Water  Co.,  and  the  New  York 
&  New  Jersey  Water  Co„  which  it  is  proposed  to  trans- 
fer to  the  city  purports  to  be  a  perpetual  contract  en- 
during forever,  breakable,  however,  by  the  party  of  the 
first  part,  which  is  the  East  Jersey  Water  Co.,  at  any 
time  under  the  penalty  of  $25,000.  Besides  this  there 
seems  to  us  to  be  some  question  as  to  whether  the  city 
in  the  event  of  a  purchase  would  have  to  pay  the  East 
Jersey  Water  Co.  35%  of  its  gross  receipts  or  35%  of 
what  the  gross  receipts  of  the  New  York  &  New  Jersey 
Water  Co.  would  have  been  had  the  present  relation 
continued. 

On  these  points  we  understand  that  you  will  receive 
a  report  from  a  special  committee  authorized  to  obtain 
a  legal  opinion.  We  refer  to  it  simply  to  justify  our 
assumption  that  the  present  relation  will  continue  to 
1929  on  the  ground  that  it  is  probably  profitable  to  the 
East  Jersey  Water  Co.  to  continue  to  sell  water  at  the 
present  price  either  to  the  New  York  &  New  Jersey 
Water  Co.,  or  to  the  City  of  Bayonne  for  that  limited 
period  rather  than  incur  damages  of  $25,000  and  the 
probable  loss  of  the  business  beside  the  moral  offense  of 
breaking  their  contract.  We  are  also  sustained  in  this 
assumption  by  the  reports  of  the  above  engineers  re- 
tained by  the  city. 
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Your  committee  finds  that  the  appraisers  approached 
the  solution  of  the  problem  of  putting  a  value  on  the 
property  and  business  of  the  New  York  &  New  Jersey 
Water  Co.  from  different  standpoints,  but  arrived  at 
very  nearly  the  same  conclusion.  Mr.  Vermeule  finds 
the  present  physical  value  of  the  plant  to  be  $880,672. 
Mr.  Hill  places  this  value  at  $783,916.  Mr.  Vermeule 
computed  the  value  of  the  contract  between  the  New 
York  &  New  Jersey  Water  Co.  and  the  City  of  Bayonne 
to  the  Water  Company  by  discounting  their  probable 
yearly  returns  from  now  until  1929,  which  added  to- 
gether makes  the  present  worth  of  the  business  to  the 
New  York  &  New  Jersey  Water  Co.,  by  his  estimate, 
$1,351,765.  Mr.  Hill  appraises  the  value  of  the  business 
with  the  City  to  the  New  York  &  New  Jersey  Water 
Co.  by  capitalizing  their  net  returns  for  the  year  1912, 
and  adding  thereto  "a  source  of  supply  value"  based  on 
the  difference  it  would  probably  cost  to  obtain  water 
from  the  next  best  available  source.  These  two  amounts 
added  together  bring  Mr.  Hill's  estimate  of  the  total 
value  of  the  business  as  a  going  concern  to  the  New 
York  &  New  Jersey  Water  Co.,  $1,157,963. 

Both  experts  agree  that  the  value  of  the  business 
outside  of  the  City  of  Bayonne  is  reasonably  worth  to 
the  New  York  &  New  Jersey  Water  Co.,  the  sum  of 
$71,886. 

Though  Mr.  Hill  estimates  the  present  physical  value 
of  the  plant  of  the  New  York  &  New  Jersey  Water  Co. 
allowing  depreciation,  at  $783,916,  he  recommends  that 
the  fair  price  for  the  company  to  ask  for  it  would  be 
the  reasonable  cost  of  reproduction,  which  he  estimates 
at  $1,024,839. 

Mr.  Vermeule 's  total  appraisal  of  the  present  value 
of  the  plant  and  business  to  the  New  York  &  New  Jer- 
sey Water  Co.  is,  therefore,  $2,304,323,  as  against  Mr. 
Hill's  total  value  of  $2,254,688. 
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We  understand  that  the  Mayor  has  obtained  an  offer 
from  the  New  York  &  New  Jersey  Water  Co.  to  transfer 
its  property  and  rights  for  the  average  between  these 
values,  or  $2,279,505. 

Your  committee  has  followed  the  computations  of  the 
engineers  and  believes  that  the  appraisal  is  a  fair  one 
and  that  the  Company  is  justly  entitled  to  ask  the  sum 
of  $2,279,505  for  its  property.  The  problem  now  con- 
fronting the  city  is  whether  it  will  be  better  to  buy  at 
the  above  price  or  to  continue  to  buy  water  under  the 
present  arrangement.  This  is,  comparatively  speaking, 
a  simple  computation  to  make.  It  is  in  fact  the  ordi- 
nary problem  that  confronts  nearly  every  householder 
and  business  man  as  to  when  and  at  what  price  it  be- 
comes cheaper  to  buy  than  to  pay  rent. 

We  have  no  hesitation  in  saying  that  it  will  be  far 
cheaper  for  the  city  to  continue  to  purchase  its  water 
under  the  present  arrangement  than  to  buy  at  the  price 
asked  by  the  Water  Company  under  the  assumption  we 
have  made  as  to  the  life  of  the  contract. 

We  arrived  at  this  conclusion  by  the  following  simple 
computations : 

Suppose  we  buy  now  for  $2,279,505,  we  will  have  to 
spend  in  improvements  and  betterments,  between  now 
and  1929,  according  to  Mr.  Vermeule,  the  sum  of  $623,- 
385,  and  according  to  Mr.  Hill,  the  sum  of  $715,441.  The 
average  between  these  engineers'  estimates  is  $669,- 
413.  Our  total  outstanding  bonded  indebtedness  on  the 
water  purchase  and  betteremnts,  by  the  year  1929,  would 
then  be  the  sum  of  the  present  purchase  price,  plus  the 
expenditure  for  extensions  and  betterments,  namely, 
$2,948,918. 

Against  this  indebtedness  we  would  have  the  depreci- 
ated value  of  the  present  plant,  which  Mr.  Vermeule  fig- 
ures would  then  be  $529,283,  plus  the  sundry  betterments 
thai   will  have  been  added  in  the  interval  with  one  per 
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cent,  per  annum  written  off.  Mr.  Hill  does  not  give  us 
his  estimate  of  the  depreciated  value  of  the  present  in- 
stallation by  the  year  1929,  but  inasmuch  as  his  esti- 
mate of  the  present  value  is  less  than  Mr.  Vermeule's 
and  as  he  foresees  practically  the  same  necessary  exten- 
sions and  betterments  in  the  future  we  think  it  safe  to 
assume  that  Mr.  Hill's  estimate  of  the  depreciated  value 
of  the  present  plant  by  the  year  1929,  would  be  less 
rather  than  more  than  Mr.  Vermeule's  figure.  We  have 
figured  the  betterments  recommended  by  Mr.  Vermeule 
and  those  recommended  by  Mr.  Hill,  separately,  writ- 
ing off  one  per  cent,  per  annum  from  each  value  and 
have  then  averaged  the  depreciated  value  of  the  better- 
ments in  the  year  1929,  as  follows : 

Mr.  Vermeule  proposes  to  spend  $131,750  in  1914. 
Fifteen  years  later  this  improvement  will  be  worth  by  his 
estimation  85%  of  the  above  amount,  or  $111,987.  Mr. 
Vermeule  proposes  to  spend  $491,635  in  1922.  Seven 
years  later  this  would  be  worth  93%  of  the  above  amount, 
of  $457,220.  The  total  depreciated  value  of  Mr.  Ver- 
meule's betterments  in  1929  would  therefore  be  $569,208. 

Mr.  Hill  thinks  it  will  be  necessary  to  spend  $77,549 
in  1914,  which  at  one  per  cent,  depreciation  per  annum 
would  be  worth  85%  of  that  in  1929,  or  $65,917.  In  1922 
he  estimates  that  it  will  be  necessary  to  spend  $637,892, 
which  seven  years  later  would  be  worth  $593,239.  The 
total  value  of  Mr.  Hill's  betterments  in  1929  would  there- 
fore be  $659,156. 

The  average  between  the  value  of  Mr.  Vermeule's  and 
Mr.  Hill's  estimated  betterments  in  1929  is  $564,182  to 
which  we  will  add  Mr.  Vermeule's  estimate  (Mr.  Hill's 
not  being  available)  of  the  depreciated  value  of  the  pres- 
ent plant  which  is  $529,283,  making  a  total  physical  value 
in  1929  of  $1,093,465. 

Mr.  Vermeule  assures  us,  however,  that  if  the  city 
should  buy  now  at  the  price  he  recommends  it  would  be 
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able  to  pay  all  interest,  maintenance,  operation  and  taxes 
and  accumulate  a  sinking-  fund  by  1929  of  $526,923. 

Mr.  Hill  finds  that  if  we  buy  at  his  proposed  price  we 
would  be  able  to  pay  interest  and  operating  charges  and 
accumulate  annual  profits  which  with  interest  at  4M>% 
would  amount  in  1929  to  the  sum  of  $281,418. 

The  average  of  these  savings  is  $404,170.  This  should 
be  added  to  the  total  physical  value  in  1929  to  determine 
the  city's  assets  in  water  plant  investment  at  that  time. 
We  find  this  to  be  $1,497,635. 

We  have  shown  above,  however,  that  the  city's  liabil- 
ities on  the  same  investment  would  at  that  time  be  $2,948,- 
918  so  that  the  city  would  owe  approximately  $2.00  for 
every  $1.00  it  could  show  in  the  way  of  assets.  The  rea- 
son for  this  apparent  discrepancy  is  that  the  engineers' 
estimates  show  us  that  if  the  city  buys  at  a  price  in  the 
neighborhood  of  $2,300,000  it  can  pay  interest  and  main- 
tenance and  at  the  same  time  accumulate  a  very  substan- 
tial sum  in  the  sinking  fund  but  cannot  accumulate  enough 
to  write  off  its  investment  or  the  difference  between  its 
investment  and  the  physical  value  thereof  by  1929.  If  the 
contract  ends  in  1929  the  physical  value  of  the  plant  and 
the  accumulation  in  the  sinking  fund  will  be  all  that  the 
city  will  have  to  show.  On  the  other  hand  if  the  contract 
can  be  continued  after  1929  with  the  city  paying  to  the 
East  Jersey  Water  Co.,  the  same  price  for  water  that  the 
New  York  &  New  Jersey  Water  Co.  now  pay,  it  would 
only  require  a  few  years  more  before  the  accumulation 
in  the  sinking  fund  would  wipe  out  the  difference  between 
the  indebtedness  incurred  and  the  physical  value  of  the 
plant  and  a  short  time  after  that  before  the  whole  indebt- 
edness including  the  physical  value  would  be  wiped  out 
by  current  income.  The  crucial  point  is  the  determination 
of  these  conditions  in  1929.  If  the  city's  opportunity  to 
buy  at  present  prices  ends  then  we  cannot  pay  anything 
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like  $2,300,000  now.  Your  committee  has  made  a  compu- 
tation to  ascertain  what  price  the  city  could  afford  to  pay, 
assuming  that  the  present  privileges  terminated  in  1929, 
and  find  this  amount  to  be  approximately  $1,400,000.  We 
have  arrived  at  this  figure  as  follows: 

Mr.  Vermuele  shows  in  this  Table  No.  7  the  value 
of  the  use  of  the  plant  and  the  East  Jersey  Water  Co., 
measured  by  the  present  worth  of  saving  until  1929,  mak- 
ing the  total  $1,351,765.  This  figure  does  not  include  the 
interest  on  the  purchase  price.  It  is  intended  to  show  the 
amount  of  money  that  could  probably  be  made  out  of  the 
contract  by  the  New  York  &  New  Jersey  Water  Co.,  as  a 
measure  of  value  in  fixing  the  price  that  the  latter  com- 
pany should  ask  for  the  contract.  In  order  to  determine 
the  economical  price  the  city  could  afford  to  pay  we  have 
used  Mr.  Vermeule's  table  and  have  represented  the 
proper  purchase  price  which  we  are  endeavoring  to  ascer- 
tain by  an  algebraic  symbol,  P.  P. 

The  costs  to  the  city  we  assume  would  be  the  costs 
given  by  Air.  Yermeule  plus  4V2%  on  P.  P.,  and  the  an- 
nual saving  would  be  that  given  by  Mr.  Vermeule  minus 
4M>%  on  P.  P.  The  present  worth  of  the  savings  includ- 
ing interest,  would  be  as  Mr.  Vermeule  finds  it,  minus 
4V2%  P.  P.  multiplied  by  the  present  worth  of  a  dollar 
discounted  for  every  year  in  the  next  sixteen  years,  which 
would  amount  to  .5283  P.  P.  If,  therefore,  we  take  Mr. 
Vermeule's  estimate  of  the  present  physical  value,  or 
$880,672,  and  add  thereto  $1,351,765  less  .5283  P.  P.  we 
find  that  the  purchase  price  should  be  $2,232,437  minus 
.5283  P.  P.  In  solving  this  equation  for  the  purchase 
price  we  find  the  latter  to  be  $1,460,708.  To  this  could  be 
added  perhaps  something  for  the  value  of  the  business 
done  by  the  New  York  &  New  Jersey  Water  Co.,  outside 
of  the  City  of  Bayonne.  The  experts  agree  that  the  pres- 
ent value  of  this  outside  business  to  the  Water  Company 
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is  $71,886.  Your  committee  does  not  think  that  it  is  worth 
so  much  to  the  city  for  the  reason  that  perhaps  Jersey 
City  will  soon  cease  to  be  a  customer  and  perhaps  the  cost 
of  administering-  the  business  by  the  city  would  be  more, 
and  further  because  the  contract  between  the  New  York 
&  Xew  Jersey  Water  Company  and  the  East  Jersey 
Water  Company  would  seem  to  give  the  latter  Company 
the  right  to  sell  water  to  desirable  customers  out  of  the 
mains  of  the  Xew  York  &  Xew  Jersey  Water  Co. 

We  have  computed  the  economical  purchase  price  by 
the  city  using  Mr.  Hill's  figures  as  follows: 

We  have  taken  Mr.  Hill's  schedule  Xo.  12  in  which  he 
has  reckoned  interest  on  a  purchase  price  of  $2,254,688  at 
41/o%  per  annum,  making  an  annual  burden  of  $101,161, 
and  have  computed  the  annual  profits  with  this  interest 
burden  removed  and  an  interest  burden  of  41/2%  P-  P- 
substituted  therefor.  Mr.  Hill  discounts  the  returns  for 
1914  whereas  Mr.  Yermeule  puts  these  in  at  face  value. 
The  two  engineers  have  evidently  reckoned  interest  from 
different  dates.  We  have  followed  each  engineer  in  en- 
tering his  particular  table  and  we  find  therefor  from  Mr. 
Hill's  schedule  Xo.  12  with  a  purchase  price  P.  P.  substi- 
tuted for  $2,254,688  that  the  present  worth  of  the  savings 
will  be  $1,278,932  minus  .5055  P.  P.  To  this  we  added 
Mr.  Hill's  present  physical  valuation  of  $783,916,  making 
the  purchase  price,  according  to  Mr.  Hill's  figures, 
$1,370,200.  This  figure  includes  the  value  of  the  business 
outside  of  the  City  of  Bayonne,  the  profits  from  which 
have  been  reckoned  in  Mr.  Hill's  schedule  Xo.  12. 

It  would  therefore  appear  that  the  value  in  this  pur- 
chase from  the  city's  standpoint  is  approximately 
$1,400,000  if  the  contract  with  the  Xew  York  &  Xew  Jer- 
sey Water  Co.  cannot  be  enjoyed  at  present  prices  after 
1929.  The  difference  between  this  amount  and  the 
amount  asked  by  the  Xew  York  &  Xew  Jersey  Water  Co. 
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amounts  in  round  figures  to  $900,000,  being  the  price  to 
the  City  of  Bayonne  of  buying  the  contract  after  1929 
with  the  East  Jersey  Water  Co.  which  this  committee  has 
not  called  upon  to  appraise. 

It  may  be  asked  how  it  is  that  the  engineers  estimate 
that  the  physical  value  plus  the  business  value  of  the 
water  plant  to  the  New  York  &  New  Jersey  Water  Co. 
is  approximately  $2,300,000,  while  to  the  city  the  same 
thing  is  worth  only  $1,400,000.  The  answer  to  this  is 
that  there  is  a  great  difference  in  the  overhead  burden 
to  be  carried  by  the  Water  Company  and  that  to  be  as- 
sumed by  the  city.  The  Water  Company  is  paying  in- 
terest by  the  engineers'  estimate  on  the  "cost  of  repro- 
duction" of  the  present  plant  amounting  to  perhaps 
$60,000  per  annum,  whereas,  the  city  will  have  to  pay  in- 
terest on  approximately  $2,300,000  at  4*4%,  a  difference 
in  the  overhead  burden  of  more  than  $40,000  per  annum. 

We  have  intimated  that  if  after  1929  water  could  be 
purchased  by  the  city  at  the  prices  now  paid  by  the  New 
York  &  New  Jersey  Water  Co.,  and  that  privilege  ex- 
isted for  a  sufficient  length  of  time,  it  would  be  wise  for 
the  city  to  purchase  the  plant  and  contractual  rights  now 
at  the  price  asked  by  the  Water  Company,  which  is 
$2,279,505.  However,  this  would  depend  on  the  city  not 
being  able  after  the  expiration  of  the  present  contract  to 
negotiate  for  the  purchase  of  water  at  those  prices  from 
the  East  Jersey  Water  Co.  We  find  nothing  in  the  engi- 
neers' reports  indicating  that  this  could  not  be  done.  If 
it  probably  could  be  done  it  would  obviously  not  be  ad- 
visable for  the  city  to  pay  now  some  $900,000  for  the 
privilege. 

Respectfully  submitted, 


Augustus  Smith, 
L.  N.  Creighton. 


74 


Legal  Opinion  on  Contracts   Involved  in  Proposed 
Purchase  of  Water  Plant  by  City  of  Bayonne. 

To  George  E.  Keenen,  William  H.  Vreeland  and  Harold 
C.  Stevens,  Committee  of  Chamber  of  Commerce  of 
Bayonne. 

Gentlemen : 

I  have  considered  the  matters  addressed  to  me  in  the 
form  of  thirteen  questions,  concerning  the  contract  for 
water  supply  between  the  New  York  &  New  Jersey  Wa- 
ter Company  and  the  City  of  Bayonne,  and  the  contracts 
between  the  East  Jersey  Water  Company  and  the  New 
York  &  New  Jersey  Water  Company,  and  herewith  give 
you  my  conclusions  as  to  the  proper  answer  to  the  ques- 
tions propounded  to  me. 

The  first  question  is  "Are  the  contracts  between  the 
New  York  &  New  Jersey  Water  Company  and  the  East 
Jersey  Water  Company  legal,  valid  and  enforceable 
agreements  between  these  two  companies,  their  successors 
and  assigns?" 

Each  of  these  companies  was  created  for  the  object, 
as  stated  in  their  certificates  of  incorporation,  for  the 
purpose  of  supplying  water  for  public  use.  These  con- 
tracts are  made  for  the  purpose  of  furthering  the  ob- 
jects for  which  the  companies  were  incorporated.  As  a 
general  principle  the  contracts  of  a  corporation,  whether 
municipal  or  private,  stand  on  the  same  footing  with 
contracts  of  natural  persons,  and  depend  on  the  same 
circumstances  for  their  validity  and  effect.  These  con- 
tracts are  such  as  individuals  having  the  right  to  exer- 
cise powers  with  which  these  corporations  were  clothed 
by  their  charter,  would  have  the  power  to  make,  and  the 
law  will  presume  that  a  contract  made  by  a  corporation, 
which  was  apparently  designed  to  promote  the  legitimate 
operations  of  the  corporation,  are  within  the  limits  of 
the  corporate  powers.    Moreover  every  corporation  has, 
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by  implication,  the  power  to  do  whatever  is  appropriate 
for  carrying  into  effect  the  purposes  for  which  it  was 
created,  unless  the  doing-  of  this  particular  thing  is  pro- 
hibited by  its  charter  or  some  other  provision  of  the  law. 
And  where  a  corporation  is  authorized  by  a  general 
grant  to  exercise  a  franchise  or  carry  on  a  business,  and 
the  grant  contains  no  words  either  defining  or  limiting 
the  powers  which  the  corporation  may  exercise,  it  will 
be  regarded  as  taking  by  implication  all  such  powers  as 
are  reasonably  necessary  to  enable  it  to  accomplish  the 
purposes  of  its  creation. 

I  find  nothing  which  would  restrict  the  two  companies 
mentioned  from  entering  into  contracts  of  the  general 
character  of  those  mentioned,  and  inasmuch  as  they  are 
in  furtherance  of  the  objects  for  which  the  corporations 
were  formed,  my  conclusion,  subject  to  what  will  be  said 
in  answering  a  later  question,  is  that  the  said  contracts 
are  valid  and  enforceable  agreements  between  these  com- 
panies, their  successors  and  assigns. 

The  second  question  is  "For  what  period  do  these 
contracts  continue,  and  what  provisions  are  contained 
therein  for  renewal  or  extension  thereof?" 

The  contract  dated  July  12,  1895,  between  the  East 
Jersey  Water  Company  and  the  New  York  &  New  Jer- 
sey Water  Company,  by  its  terms,  is  to  continue  for 
twenty-four  years  and  two  months  from  its  date,  or  until 
September  12,  1919. 

By  its  terms  also  the  New  York  &  New  Jersey  Water 
Company,  its  successors  and  assigns,  have  the  right  to 
renew  the  same  upon  like  terms  and  conditions  for  suc- 
cessive periods  of  twenty-five  years  each,  forever,  upon 
giving  one  year's  written  notice  of  such  intent  to  re- 
new to  the  East  Jersey  Water  Company,  its  successors 
or  assigns.  This  provides  for  a  contract  continuing  in- 
definitely, so  long  as  the  New  York  &  New  Jersey  Water 
Company,  or  the  City  of  Bayonne  should  it  become  pos- 
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sessed  of  the  property  and  the  rights  of  the  latter  com- 
pany, should  decide  to  give  the  one  year's  notice  of  a 
continuance,  prior  to  the  expiration  of  each  succeeding 
period  of  twenty-five  years,  without  limitation  as  to 
time. 

The  supplemental  contract  between  the  same  com- 
panies, dated  May  21,  1896,  contains  no  limitation  as  to 
time.  Inasmuch  as  it  is  purely  supplemental  to  the  orig- 
inal contract  its  terms  are  engrafted  upon  the  first,  and 
in  my  judgment  would  continue  with  the  original  con- 
tract if  the  same  should  be  renewed. 

The  second  supplemental  contract,  dated  September 
1,  1899,  by  its  terms  expired  on  the  1st  day  of  September, 
1902,  after  which,  by  its  terms,  it  becomes  void,  leaving 
the  original  contract  unmodified  by  any  of  these  provi- 
sions. 

The  third  supplemental  contract  between  the  same 
companies,  dated  on  the  13th  day  of  October,  1902,  is  an 
extension  and  renewal  of  the  provisions  of  the  second 
supplemental  contract,  and  is  still  in  force  and  has  no 
limitation  as  to  duration  in  its  terms,  and  my  conclusion 
is  that  this,  as  with  the  supplemental  contract  of  May  21, 
1896,  that  its  provisions  are  incorporated  in  and  become 
part  of  the  original  contract  of  July  12,  1895,  and  if  the 
latter  contract  should  be  extended  and  renewed,  such 
renewal  would  be,  with  the  provisions  of  this  supple- 
mental contract,  incorporated  in  the  original  contract. 

The  fourth  supplemental  contract,  dated  May  29,  1902, 
likewise  sets  no  time  for  expiring,  and  my  conclusions  are 
the  same  with  regard  to  this  as  with  the  others,  that  it  be- 
comes a  part  of  the  original  contract  and  would  so  con- 
tinue to  be  in  the  event  of  a  renewal  of  the  original  con- 
tract. 

The  agreement  between  the  East  Jersey  Water  Com- 
pany and  the  New  York  and  Xew  Jersey  Water  Company 
and  the  Xew  Jersey  Suburban  Water  Company,  dated 
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May  18,  1911,  names  no  time  for  its  expiration,  and  so 
far  as  it  affects  the  New  York  &  New  Jersey  Water  Com- 
pany would,  in  my  judgment,  be  extended  along  with  the 
original  contract  should  the  latter  be  extended  by  the 
exercise  of  the  option  given  in  said  contract. 

My  conclusion  here  is  that  the  New  York  &  New  Jersey 
Water  Company,  or  its  successors,  is  entitled  to  receive 
the  service  stipulated  for  in  this  contract  until  the  12th 
day  of  September,  1919.  As  to  the  rights  of  the  New 
York  &  New  Jersey  Water  Company,  or  its  successors,  to 
exercise  the  continuing  option  at  intervals  of  twenty-five 
years,  I  express  my  opinion  in  answer  to  one  of  the  later 
questions. 

The  third  question  is  "Are  the  said  agreements  and 
all  rights  thereunder  assignable  by  the  New  York  &  New 
Jersey  Water  Company  to  the  City  of  Bayonne,  in  the 
event  of  the  purchase  by  the  city  of  the  plant  and  proper- 
ties of  the  said  Water  Company,  and  would  such  assign- 
ment convey  to  the  city  all  the  rights  now  held  by  the 
New  York  &  New  Jersey  Water  Company  under  such 
agreements,  including  the  right  by  successive  renewals  of 
twenty-five  year  periods  to  a  perpetual  water  supply?" 

In  answer  to  this  question  I  would  state  that  in  my 
opinion  the  agreements  and  the  rights  existing  under  the 
contract  between  the  East  Jersey  Water  Company  and  the 
New  York  &  New  Jersey  Water  Company  are  assignable 
to  the  latter  company  to  the  City  of  Bayonne,  should  the 
city  see  fit  to  purchase  the  property  and  plant  of  the  last 
mentioned  company,  and  that  such  assignment  would  con- 
vey to  the  City  of  Bayonne  all  the  rights  now  held  by  the 
New  York  &  New  Jersey  Water  Company  under  the  sev- 
eral agreements  including  the  right  to  a  perpetual  water 
supply  by  successive  renewals,  if  the  light  to  successive 
renewals  exists  in  the  New  York  &  New  Jersey  Water 
Company,  concerning  which  my  views  are  expressed  fur- 
ther on. 
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The  rights  acquired  under  such  contract  as  the  New 
York  &  New  Jersey  Water  Company  has  with  the  East 
Jersey  Water  Company,  are  in  their  nature  assignable  in 
the  absence  of  some  legal  prohibition  of  such  assignment, 
and  I  know  of  no  legal  restriction  that  would  interfere  in 
any  way  with  the  assignment  of  these  rights  to  the  City  of 
Bayonne,  so  as  to  confer  upon  the  latter  all  the  property 
interests  which  are  possessed  by  the  assigning  company. 

The  fourth  question  is  "Would  the  City  of  Bayonne, 
in  the  event  of  its  purchase  of  the  plant  and  property  of 
the  Xew  York  &  Xew  Jersey  Water  Company,  including 
such  an  assignment  as  to  the  right  of  water  supply,  be 
entitled  to  receive  such  a  supply  from  the  State  of  New 
Jersey,  or  from  any  other  successor  by  purchase  or  con- 
demnation, to  the  property  of  the  East  Jersey  Water 
Company  f ' ' 

In  answer  to  this  I  would  say  that  I  am  clearly  of  the 
opinion  that  the  property  acquired  by  the  East  Jersey 
Water  Company  in  the  carrying  out  of  the  objects  for 
which  it  was  incorporated  under  the  laws  of  Xew  Jersey, 
which  property  includes  whatever  franchise  rights  it  has 
acquired,  became  charged  with  the  burden  of  carrying  out 
and  fulfilling  the  contracts  entered  into  for  the  furnish- 
ing of  water  to  the  people  in  any  municipality.  It  would 
follow  that  should  the  State  of  Xew  Jersey,  or  any  other 
company  become,  by  purchase  or  condemnation  of  the 
property  of  the  East  Jersey  Water  Company,  the  succes- 
sor to  the  franchises  of  the  said  company,  that  the  acqui- 
sition of  said  franchises  and  property  would  carry  with 
it  the  burden  of  discharging  the  obligations  and  fulfilling 
the  existing  contracts  made  by  that  company. 

It  is  my  opinion  that  as  to  the  contracts  existing  at 
the  time  of  such  purchase  or  acquisition  by  condemnation, 
the  rights  of  the  City  of  Bayonne  would  not  be  affected. 
In  this  conclusion  moreover  I  might  suggest  that  the  only 
purpose   of   the   State,   through   its   water   commission, 
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taking-  possession  of  any  water  supply  or  plant  in  any 
water  company,  would  be  to  render  the  more  certain  an 
adequate  supply  of  water  to  the  inhabitants  of  a  portion 
of  the  State,  and  it  is  unthinkable  that  there  would  be  any 
disposition  among  the  officials  in  charge,  even  had  they  the 
power,  to  curtail  the  rights  of  the  people  of  an  integral 
part  of  the  State,  such  as  the  City  of  Bayonne. 

If  in  condemning  a  water  plant  the  condemning  party 
would  be  permitted — and  I  am  by  no  means  certain  that 
under  consideration  of  public  policy  it  would  be  so  per- 
mitted— to  condemn  the  property  for  use  independent  of 
existing  contracts  for  the  supply  of  water  for  public  use, 
the  price  to  be  paid  would  include  an  assessment  of  all 
the  money  damage  to  the  party  receiving  the  supply  under 
existing  contracts,  by  reason  of  the  abandonment  of  such 
contracts.  So  that  it  would  follow  as  a  necessary  legal 
proposition  that  if  a  water  company's  plant  now  supply- 
ing a  city  with  water  should  be  condemned,  that  either  it 
would  be  condemned  subject  to  the  existing  obligations 
under  contract  for  the  supply  of  water  to  municipalities, 
or  with  full  compensation  to  such  municipalities  for  being 
deprived  of  such  supply.  For  myself,  however,  I  enter- 
tain no  doubt  that  the  <  lourts  of  the  State  will  find  ample 
power  to  protect  such  community  from  being  deprived  of 
a  continuance  of  the  water  supply  through  condemnation 
proceedings,  if  it  could  show  that  it  was  so  situated  that 
there  was  no  other  available  adequate  supply. 

The  fifth  question  is  "At  what  rate  or  price  would  the 
City  of  Bayonne  be  entitled  to  receive  the  water  supply 
under  an  assignment  of  the  said  contract  with  the  East 
Jersey  Water  Company  to  the  NewT  York  &  New  Jersey 
Water  Company,  and  the  consequent  termination  of  the 
present  agreement  between  the  latter  company  and  the 
city  containing  the  sliding  scale  prices  now  paid  by  the 
city  for  its  water  supply?" 
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My  answer  to  this  is  that  the  price  is  fixed  in  the  con- 
tract between  the  East  Jersey  Water  Company  and  the 
New  York  &  New  Jersey  Water  Company,  which  the 
latter  is  to  pay  the  former  company  for  water  supplied, 
to  be  used  by  the  City  of  Bayonne,  is  entirely  unaffected 
by  the  rates  established  to  be  paid  by  the  City  of  Bayonne 
to  the  Xew  York  &  New  Jersey  Water  Company  in  the 
contract  between  the  City  and  Washington  &  Beall,  dated 
September  6,  1894,  which  contract  was  assigned  to  the 
New  York  &  New  Jersey  Water  Company,  and  its  obliga- 
tions assumed  by  the  last  mentioned  company  excepting 
as  such  rates  determine  the  amount  to  be  paid  to  the  East 
Jersey  Water  Company  according  to  the  terms  of  the  con- 
tract with  the  latter  company,  and  which  provides  that  the 
rate  to  be  paid  by  the  New  York  &  New  Jersey  Water 
Company  to  the  East  Jersey  Water  Company  shall  be 
thirty-five  per  cent,  of  the  entire  gross  receipts  arising 
from  the  sale  of  water  to  the  City  of  Bayonne  by  the 
Xew  York  &  New  Jersey  Water  Company  under  its  con- 
tract with  the  city.  It,  therefore,  becomes  a  mere  matter 
of  mathematical  calculation. 

Since  the  City  of  Bayonne  is  to  pay  at  the  rate  of 
$89.00  per  million  gallons  per  day  for  the  first  two  million 
of  gallons  received  by  the  city  each  day,  $80.00  for  the 
next  million,  $70.00  for  the  next  million,  $55.00  for  the 
next  million,  and  $40.00  for  each  million  thereafter,  it 
will  be  seen  that  for  the  first  five  millions  the  average 
amount  paid  by  the  city  is  $76.60.  Thirty-five  per  cent, 
of  this  would  be  $26.81,  which  would  be  the  price  that  the 
City  of  Bayonne  would  pay  to  the  East  Jersey  Water 
Company  for  the  first  five  million  gallons,  and  would  pay 
thirty-five  per  cent,  of  $40.00  or  $14.00  for  every  addi- 
tional million  gallons  consumed  each  day,  being  the  same 
prices  which  the  New  York  &  New  Jersey  Water  Com- 
pany is  now  obliged  to  pay  to  the  East  Jersey  Water 
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Company,  for  the  reason  that  the  City  of  Bayonne,  as  the 
successor  of  the  former  company,  would  stand  in  all 
respects  in  its  place  and  stead,  and  although  its  original 
contract  with  the  New  York  &  New  Jersey  Water  Com- 
pany would  be  wiped  out  of  existence  by  its  purchase  of 
the  plant  and  rights  of  the  Water  Company,  still  said 
contract  would  remain  the  standard  by  which  the  prices 
to  be  paid  to  the  East  Jersey  Water  Company  would  lie 
determined. 

The  sixth  question  is  "What  is  the  remaining  term 
or  period  of  existing  contracts  between  the  City  of 
Bayonne  and  the  New  York  &  New  Jersey  Water  Com- 
pany whereby  the  city  is  obligated  to  receive  and  the 
water  company  to  furnish  the  entire  water  supply  to  the 
city  at  the  present  rates  per  million  gallons?" 

The  original  contract  between  Washington  &  Beall 
and  the  City  of  Bayonne,  under  which  contract  the  Water 
Company  is  now  supplying  water  to  the  city,  is  dated 
September  6,  1894,  and  by  its  terms,  for  a  period  of 
twenty-five  years,  subject  to  the  right  of  purchase  by  the 
city  therein  mentioned,  but  the  counsel  of  the  City  of 
Bayonne,  as  appears  by  the  copies  of  documents  sub- 
mitted to  me,  by  resolution  adopted  on  the  18th  day  of 
October,  1910,  resolved  to  acquire  by  condemnation,  the 
rights  to  the  diversion  of  water  at  Little  Falls,  on  the 
Passaic  River,  for  eight  and  a  half  million  of  gallons  of 
water  per  day  in  each  year  until  October  6,  1929,  which 
resolution  of  condemnation  was  made  pursuant  to  a  notice 
served  by  the  New  York  &  New  Jersey  Water  Company 
that  such  proceedings  would  be  necessary  for  the  water 
supply  to  be  furnished  under  the  contract  of  September 
5,  1894,  with  the  supplements  thereto,  and  the  provisions 
of  such  condemnation  resolution  were  accepted  by  the 
New  York  &  New  Jersey  Water  Company,  December  19, 
1911,  which  action  on  the  part  of  the  City  of  Bayonne  and 
of  the  said  water  company,  in  my  judgment,  operated  as 
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an  extension  of  the  duration  of  the  original  agreement 
under  which  the  water  company  is  supplying  the  City  of 
Bayonne,  to  October  6,  1929. 

The  seventh  question  is  "Whether  the  contract  says 
to  deliver  plant  in  full  is  absolutely  binding  on  the  water 
company  or  not?" 

My  answer  is  that  this  provision  is  binding  upon  the 
New  York  &  New  Jersey  Water  Company.  That  the  City 
of  Bayonne  has  the  right,  upon  giving  the  notice  as  pro- 
vided in  the  contract,  and  itself  complying  with  the  terms 
of  purchase  to  compel  the  sale  according  to  said  contract. 

The  eighth  question  is,  "Can  city  compel  New  York 
&  New  Jersey  Water  Company  to  deliver  to  Bayonne 
plant  complete  as  noted  in  contract,  for  twenty  times 
price  paid  for  water,  as  noted  in  the  contract!" 

My  answer  to  this  is  that  the  price  named,  viz.,  a  price 
five  per  cent,  of  which  shall  be  equal  to  the  aggregate 
price  or  toll  accruing  to  the  parties  of  the  first  part,  or 
their  assigns  (the  water  company),  for  water  supplied 
by  said  works  during  the  year  immediately  preceding  the 
date  of  said  purchase,  is  part  of  the  terms  of  the  contract 
and  upon  the  city's  complying  with  the  terms  of  purchase 
the  water  company  would  be  compelled  to  turn  over  its 
plant  and  property  for  the  price  named. 

The  ninth  question  is,  "As  contract  expires  in  1929, 
would  this  have  any  bearing  on  contract  between  New 
York  &  New  Jersey  and  East  Jersey  Water  Company, 
providing  city  takes  over  this  property?" 

I  do  not  think  that  the  time  of  the  expiration  of  the 
contract  between  the  City  of  Bayonne  and  the  New  York 
&  New  Jersey  Water  Company  would  have  any  bearing 
on  the  contract  between  said  company  and  the  East  Jer- 
sey Water  Company.  I  regard  the  two  water  companies 
as  independent  contracting  parties,  whose  contracts  have 
nothing  to  do,  and  are  not  affected  by  contract  of  the  one 
company  and  the  City  of  Bayonne,  except  so  far  as  the 
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contracts  between  the  two  companies  themselves  refer 
to  the  contracts  between  the  one  company  and  the  city, 
and  thus  make  their  terms  in  a  sense  a  part  of  the  con- 
tract between  the  two  companies,  as  in  the  case  of  ^he 
fixing  of  the  price  and  the  amount  to  be  paid. 

The  tentli  question  is,  "What  is  your  opinion  as  to 
city's  position,  providing  East  Jersey  Water  Company 
becomes  a  bankrupt  during  period  of  contract,  taking 
the  position  that  city  has  acquired  all  properties  and 
rights  of  New  York  &  New  Jersey  Water  Company?" 

This  question  involves  the  query  as  to  what  becomes 
of  the  property  of  a  corporation  operating  as  a  quasi- 
public  corporation,  engaged  in  rendering  a  necessary 
public  service  to  a  portion  of  the  public,  such  as  a  water 
company  engaged  in  furnishing  a  necessary  water  supply 
to  the  inhabitants  of  cities  and  other  municipalities,  in 
case  of  insolvency.  The  answer  to  this  question  is  partly 
involved  in  the  answer  to  the  fourth  question. 

In  the  event  of  the  insolvency  of  the  East  Jersey 
Water  Company  the  courts  would  not  permit  the  stop- 
page of  its  function  of  supplying  water  to  the  commu- 
nities dependent  upon  its  service.  If  necessary  the  Re- 
ceiver would  be  directed  to  continue  such  service  until 
some  disposition  should  be  made  of  its  property  and 
franchises.  The  sale  of  its  property  and  franchises 
would  necessarily  carry  with  it  the  obligation  to  con- 
tinue this  service,  for  the  franchises  and  the  property 
acquired  by  the  company  in  performing  its  duties  and 
discharging  its  obligations,  under  its  franchises,  are  im- 
pressed with  the  burden  and  obligation  of  continuing  that 
service. 

In  my  opinion  it  may  be  accepted  as  a  legal  fact  that 
the  franchises  and  the  property  of  the  company  could 
not  be  disposed  of  without  the  duty  of  continuing  the 
services  to  the  City  of  Bayonne  nowT  rendered  to  it 
through  the  New  York  &  New  Jersey  Water  Company, 
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should  the  city  acquire  the  rights  of  the  latter  company 
during  the  continuance  and  existence  of  the  contract 
under  which  the  East  Jersey  Water  Company  now  is 
supplying  the  water. 

It  has  been  held  by  the  Courts  that  where  a  corpora- 
tion, like  a  water  company  or  a  street  railway  company, 
is  dissolved,  that  its  property,  including  its  street  rights 
and  franchises  and  valid  contracts,  including  in  the  case 
of  a  street  railway,  traffic  contracts,  survives  the  disso- 
lution of  the  corporation  and  would  be  subject  to  sale 
or  other  disposition,  and  as  was  said  by  the  Court  in  the 
case  of  a  water  company  "the  law  is  not  wanting  in 
means  and  instrumentalities  for  the  administration  of 
the  affairs  and  the  carrying  on  of  the  business  of  the 
company  ad  interim  and  ultimately,  winding  it  up  and 
passing  its  system  of  works  into  other  hands."  I  think, 
therefore,  that  there  need  be  no  apprehension  of  in- 
jury to  the  City  of  Bayonne  in  this  respect  should  it  ac- 
quire the  properties  and  rights  of  the  water  company. 

The  eleventh  question  is:  "In  case  the  State  con- 
demns East  Jersey  Water  Company  and  should  deter- 
mine that  contract  in  perpetuity  now  existing  is  not 
profitable,  can  they  break  it?" 

This  question  is  partially  answered  in  the  answer  to 
question  four. 

In  my  opinion  if  the  Slate  should  by  condemnation 
acquire  the  property  of  the  East  Jersey  Water  Com- 
pany, it  would  take  it  subject  to  the  duties  and  obliga- 
tions arising  from  the  contract,  so  far  as  the  service  to 
the  public  is  concerned,  as  they  exist  at  the  time  of  such 
condemnation.  It  would  not  have  the  right  to  refuse 
to  carry  out  such  contract  merely  because  they  were 
not  "profitable"  in  the  ordinary  sense. 

In  this  connection,  however,  I  would  state  that  the 
City  of  Bayonne,  or  any  other  municipality,  could  not 
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hope  to  compel  permanently  the  furnishing  of  a  supply 
of  water  at  less  than  cost  to  the  party  furnishing  the 
supply.  If  the  one  furnishing  the  supply  is  a  privately 
owned  corporation,  it  would  mean  ultimate  bankruptcy, 
followed  by  the  appointment  of  a  Receiver,  and  the  Court 
could  not  compel  the  Receiver  permanently  to  continue 
furnishing  water  at  less  than  cost  for  there  would  be 
no  source  from  which  the  Receiver  could  procure  the 
funds  to  continue  the  sacrifice. 

The  result,  therefore,  would  necessarily  be  that  the 
property  and  franchises  would  be  sold  under  the  direc- 
tion of  the  Court  of  Chancery,  and  I  have  no  doubt 
would  be  sold  subject  to  the  obligations  of  existing  con- 
tracts for  serving  the  public  with  water. 

On  the  supposition  that  the  contract  had  proved  un- 
profitable in  the  sense  that  the  price  was  less  than  cost 
in  furnishing  the  supply,  then  under  such  circumstances 
the  only  bidders  would  be  the  municipalities  dependent 
upon  such  source  for  water  supply,  and  which  would 
by  purchasing  the  same  become  enabled  to  secure  their 
water  at  cost  of  service  although  perhaps  at  a  higher 
price  than  they  had  been  paying. 

This,  in  my  judgment,  wTould  be  the  worst  result 
that  might  follow  from  the  State  finding  that  the  con- 
tract was  unprofitable  in  the  sense  that  it  actually  cost 
more  to  furnish  the  water  than  the  price  paid.  The 
State,  under  those  conditions,  in  the  exercise  of  its  sov- 
ereign powers,  would  find  a  way  of  adjusting  the  rates 
so  as  to  provide  for  a  price  equal  to  the  actual  cost. 
Were  it  to  continue  to  supply  water  to  one  community 
at  less  than  cost,  it  would  be  taxing  the  people  of  the 
rest  of  the  State  for  the  benefit  of  that  particular  com- 
munity, which  could  not  be  justified  on  public  grounds. 
If  a  privately  managed  water  company  finds  existing 
contracts  at  all  profitable,  I  should  say  that  it  is  scarcely 
conceivable  that  the  State  in  the  event  of  condemnation 
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would  find  the  contract  burdensome  in  the  sense  of  be- 
ing- a  losing-  one. 

The  twelfth  question  is:  "Does  the  element  of  per- 
petuity invalidate  this  contract  by  the  presence  of  the 
word  'forever,'  or  by  the  option  of  continuation  at  the 
expiration  of  twenty-five  year  periods  being  vested  in 
but  one  party  to  the  contract?" 

This  question  doubtless  refers  to  the  contract  be- 
tween the  two  water  companies,  and  my  answer  to  this 
is,  first,  that  I  do  not  think  that  the  element  of  per- 
petuity, as  such,  invalidates  this  contract,  or  that  it  is 
invalidated  by  the  option  of  continuation  at  the  expira- 
tion of  twenty-five  year  periods  being  vested  in  one 
party  to  the  contract. 

This  contract  is  in  form  first,  a  contract  for  the  period 
of  twenty-four  years  and  two  months,  by  which  the  East 
Jersey  Water  Company  binds  itself  to  furnish  and  the 
New  York  &  New  Jersey  Water  Company  binds  itself 
to  take  the  quantity  of  water  stipulated  during  that  pe- 
riod. It  is  a  binding  offer  by  the  East  Jersey  Water 
Company  to  continue  to  supply  for  the  next  period  of 
twenty-five  years,  provided  the  other  company  shall  ex- 
ercise its  option,  and  by  notifying  the  East  Jersey  Water 
Company,  making  the  proffer  a  closed  contract  for  a 
period  of  twenty-five  years  and  so  on  at  the  end  of 
each  recurring  period.  I  have  grave  doubts,  however, 
of  the  validity  of  this  contract  beyond  the  expiration  of 
the  period  of  twenty-four  years  and  two  months  from  its 
date,  which  brings  it  to  September  12,  1919. 

My  reason  for  that  is  this :  Inquiry  at  the  Secretary 
of  State's  office  discloses  the  fact  that  the  East  Jersey 
Water  Company  was  incorporated  under  the  General 
Corporation  Act,  and  that  by  the  terms  of  its  certificate 
of  incorporation,  its  corporate  existence  will  expire  Au- 
gust 1,  1939.  I  am  not  aware  of  any  authority  holding 
that  a  corporation  can  enter  into  a  binding  contract, 
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which  is  to  continue  beyond  the  period  of  its  corporate 
existence.  In  my  judgment  such  a  contract  would  be 
ultra  vires.  I  may  be  in  error  in  this,  but  as  at  pres- 
ent advised  this  is  my  opinion. 

If  I  am  correct,  then,  there  would  seem  to  me  to  be 
no  ground  for  the  exercise  of  the  option  to  continue  this 
contract  between  the  two  water  companies  for  a  period 
of  twenty-five  years,  and  for  successive  periods  there- 
after. If  the  East  Jersey  Water  Company  were  en- 
dowed with  the  right  of  corporate  existence  in  per- 
petuity, my  judgment  is  that  the  contracts  would  be 
valid,  and  that  the  presence  of  the  word  "forever"  would 
not  affect  its  legality. 

The  East  Jersey  Water  Company  could,  I  believe, 
at  any  time  by  filing  a  proper  certificate  with  the  Secre- 
tary of  State,  complying  with  the  necessary  formalities, 
change  its  corporate  existence  so  that  it  would  become 
perpetual.  If  this  were  done,  and  the  contract  already 
made  ratified  and  re-affirmed  by  a  subsequent  agreement, 
my  opinion  is  that  the  contracts  between  the  two  com- 
panies would  become  valid  beyond  the  6th  of  September, 
1919,  by  the  proper  exercise  of  the  right  of  option  men- 
tioned therein. 

The  New  York  &  New  Jersey  Water  Company  is 
likewise  incorporated  under  the  General  Corporation 
Act  for  a  limited  period,  and  its  corporate  existence  will 
terminate  on  the  18th  of  April,  1945. 

In  my  judgment,  the  fact  that  the  latter  company 
has  limited  corporate  existence  would  not  prevent  it  from 
assigning  or  transferring  any  of  its  property  rights 
which  it  now  possesses  as  fully  as  though  it  had  the  right 
of  perpetual  corporate  existence,  no  matter  how  long 
the  duration  of  those  property  interests  or  rights  by  con- 
tract which  might  be  transferred. 
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My  point  with  regard  to  this  limited  duration  of 
these  two  companies,  is  that  I  question  the  right  of  the 
East  Jersey  Water  Company  to  make  a  valid  contract, 
the  terms  of  which  would  extend  beyond  the  duration  of 
its  corporate  existence,  but  the  fact  that  the  corporate 
existence  will  expire  by  limitation  would  not  prevent  the 
corporation  from  making  a  legal  transfer  of  any  prop- 
erty interests  which  it  may  have  acquired,  said  transfer 
being  made  before  the  expiration  of  its  corporate  exist- 
ence, no  matter  though  the  property  so  transferred  may 
be  perpetual  in  character. 

The  thirteenth  question  is:  "In  the  event  of  the  City 
of  Bayonne  purchasing  the  interests  of  the  New  York  & 
Xew  Jersey  Water  Company,  is  it  assured  of  a  perma- 
nent and  adequate  supply  of  pure  water  forever?" 

My  answer  to  this  is  that  in  my  opinion  it  would  not 
be  so  assured  in  the  existing  state  of  the  contracts.  For, 
if  I  am  correct,  after  September  6,  1919,  a  new  contract 
would  have  to  be  entered  into  with  the  East  Jersey 
Water  Company  which  could  not  extend  beyond  August 
1,  1939,  at  which  time  the  East  Jersey  Water  Company 
would  cease  to  exist  as  a  corporation,  unless  its  corporate 
existence  should  be  extended.  My  opinion  is,  however, 
that  if  this  extension  should  be  made,  and  these  contracts 
re-affirmed,  after  such  extension,  that  then  the  City  of 
Bayonne  would  be  assured  of  a  permanent  supply  of 
water  so  far  as  legal  provision  could  make  such  assur- 
ance. 

The  question  whether  it  would  be  assured  of  a  perma- 
nent and  adequate  supply  of  pure  water,  I  do  not  take 
to  require  of  me  an  answer  in  a  literal  sense,  for  that 
would  depend  upon  many  considerations  which  the  future 
alone  can  determine,  such  as  the  development  of  future 
sources  of  pollution  now  not  present,  or  the  development 
of  a  population  that  would  greatly  increase  the  demand. 
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or  some  change  in  natural  conditions  that  would  diminish 
the  supply,  and  I  take  it  that  an  answer  to  the  question 
from  these  points  of  view  is  not  expected  of  me. 

Dated,  Trenton,  N.  J.,  August  22nd,  1913. 

Linton  Satterthwaite, 
Counselor-at-Law. 


Trenton,  X.  J.,  August  23,  1913. 

Harold  C.  Stevens,  Esq.,  Sec'y, 
( 'liamber  of  Commerce, 
Bayonne,  New  Jersey. 

Dear  Sir : 

I  understand  from  conversation  with  you  over  the 
telephone,  that  my  answer  to  the  eighth  question,  with 
regard  to  the  contract  between  the  New  York  &  New 
Jersey  Water  Company  and  the  City  of  Bayonne,  does 
not  meet  what  was  meant  to  be  covered  by  the  question, 
that  I  evidently  did  not  understand  what  the  purport  of 
the  question  was  meant   to  be. 

I  now  understand  your  question  to  mean,  would  the 
City  of  Bayonne  be  able  to  compel  the  Water  Company 
to  turn  over,  for  twenty  times  the  price  paid  for  water  the 
preceding  year,  a  complete  plant,  as  is  noted  in  the 
contract  ? 

My  answer  to  this  phase  of  the  question  is  this:  The 
substantial  feature  of  the  original  contract  with  regard 
to  the  plant  and  appurtenances,  is  that,  first  Washington 
&  Beall,  and  afterwards  the  New  York  &  New  Jersey 
Water  Company  by  accepting  an  assignment  of  their 
contract  with  the  city,  undertook  to  provide  a  water  plant 
with  all  the  necessary  equipment  and  appurtenances  for 
supplying  the  city  with  the  water  in  the  quantities  and 
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of  the  quality  specified  in  the  contract.  If  it  should  be 
found  afterwards,  by  reason  of  improvements  or  from 
any  other  cause,  that  the  water  could  be  supplied  to  the 
city  in  the  quantity  and  of  the  quality  specified,  so  that 
the  city  would  be  in  every  particular  receiving  what  the 
contract  was  intended  to  give  it  the  right  to  receive,  for 
the  price  agreed  to  be  paid,  then  I  do  not  believe  that 
the  Water  Company  would  be  bound  by  the  contract  to 
provide  any  particular  form  of  equipment  enumerated 
in  the  contract. 

In  my  judgment  the  legal  force  of  the  mentioning, 
in  detail,  of  the  equipment  which  the  Water  Company 
was  to  provide,  is  to  insure  the  furnishing  of  a  supply 
of  water  by  means  of  such  equipment,  and,  in  a  sense, 
the  specifying  of  such  equipment  is  an  assurance  that 
the  corporation  will  have  ability  to  carry  out  its  under- 
taking in  the  contract. 

The  requirement  of  the  contract  in  case  the  city  should 
decide  to  exercise  its  opinion  to  purchase,  would  compel, 
in  my  opinion,  the  company  to  turn  over  all  its  water 
plant,  complete,  as  noted  in  the  contract,  so  far  as  it 
should  have  acquired  such  equipment,  with  all  appurte- 
nances. I  do  not  believe — and  this  I  understand  to  be 
the  core  of  your  supplemental  question — that  the  Water 
Company  would  be  bound  at  the  present  time,  on  the 
exercise  of  the  option  to  purchase  by  the  city,  to  acquire 
any  equipment  which  it  has  not  already  acquired,  and 
which  has  not  been  found  necessary  in  order  to  comply 
with  its  obligations  under  the  contract  to  furnish  water 
to  the  City  of  Bayonne.  The  city  must  determine  when 
it  is  considering  the  question  of  exercising  such  option, 
whether  the  plant  as  it  then  exists  is  worth  twenty  times 
the  price  paid  for  water  in  the  preceding  year. 

Yours  very  truly, 

Linton  Satterthwaite. 
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HoRNBLOWER,   MlLLER,  GARRISON   &   POTTER. 

24  Broad  Street, 
New  York,  February  13,  1917. 

Hon.  Matthew  T.  Cronin,  Commissioner  of  Revenue  and 
Finance,  Bayonne,  N.  J. 

Dear  Sir:  I  have  considered  the  questions  submitted 
to  me  for  my  opinion  in  your  letter  of  January  24th  last, 
and  herewith  express  my  conclusions  in  respect  thereto. 

I  have  proceeded  upon  the  presumption  that  the 
various  acts  of  the  Legislature  are  constitutional;  that 
the  Ordinances  and  Resolutions  of  the  City  of  Bayonne 
were  properly  passed  and  are  valid,  and  that  the  con- 
tracts and  agreements  between  the  East  Jersey  Water 
Company  and  the  New  York  &  New  Jersey  Water  Com- 
pany and  between  the  New  York  and  New  Jersey  Water 
Company  and  the  City  of  Bayonne  were  properly  author- 
ized. 

The  First  Question  submitted  to  me  was  as  follows: 

"What  is  the  period  of  the  duration,  and  what  is 
the  date  of  the  expiration  of  the  valid  and  enforceable 
rights  and  obligations  of  the  City  of  Bayonne  under 
agreement  with  the  New  York  &  New  Jersey  Water 
Company  for  the  furnishing  and  delivery  to  the  City  of 
its  water  supply  by  the  said  Company!" 

In  my  opinion,  the  contract  dated  September  6, 
1894,  between  William  D.  H.  Washington  and  Turner  A. 
Beall  and  the  Mayor  and  Council  of  the  City  of  Bay- 
onne, assigned  to  the  New  York  &  New  Jersey  Water 
Company  April  20,  1895,  expires  according  to  its  terms, 
on  September  6,  1919. 

The  Ordinance  of  June  21,  1904,  and  the  Resolution 
of  October  5,  1909,  and  the  acceptance  of  said  Ordinance 
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and  said  Resolution  by  the  New  York  &  New  Jersey 
Water  Company  and  the  acts  done  in  pursuance  thereof, 
together  with  the  Resolutions  respectively  of  December 
7,  1909,  September  20,  1910  and  October  18,  1910,  and 
the  acts  done  in  pursuance  of  said  Resolutions,  consti- 
tute a  binding-  agreement  on  the  part  of  the  City  of 
Bayonne  to  take  its  entire  supply  of  water  from  the 
New  York  &  New  Jersey  Water  Company  until  June 
21,  1929,  upon  the  terms  named  in  the  contract  of  Sep- 
tember 6,  1894,  above  referred  to. 

The  Second  Question  submitted  to  me  was  as  follows : 

"Has  the  New  York  &  New  Jersey  Water  Company 
a  valid  and  enforceable  agreement  with  the  East  Jer- 
sey Water  Company,  its  successors  or  assigns,  for  the 
pumping  and  filtration  at  Little  Falls,  and  delivery  into 
the  pipe  lines  of  the  New  York  &  New  Jersey  Water 
Company  at  Kearny,  of  an  ample  supply  of  pure  and 
wholesome  water  for  the  use  of  the  City  of  Bayonne?" 

In  my  opinion,  the  contracts  dated  respectively  July 
12,  1895  and  May  18,  1911,  between  the  East  Jersey 
Water  Company  and  the  New  York  &  New  Jersey  Water 
Company,  constitute  valid  and  enforceable  agreements 
wherein  and  whereby  the  East  Jersey  Water  Company, 
its  successors  and  assigns,  are  obligated  to  pump  and 
filter  at  Little  Falls,  and  to  deliver  into  the  pipe  lines 
of  the  New  York  and  Xew  Jersey  Water  Company  at 
Kearny,  an  ample  supply  of  pure  and  wholesome  water 
for  the  use  of  the  City  of  Bayonne. 

The  Third  Question  submitted  to  me  was  as  follows: 

"Do  such  contracts  between  the  New  York  &  New 
Jersey  Water  Company  and  the  East  Jersey  Water 
Company  contain  valid  and  enforceable  provisions  for 
the  renewal  thereof,  and  if  so,  for  what  period  and  under 
wind    conditions    is    the    East    Jersey    Water    Company 
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obligated  to  continue  to  supply  water  to  the  said  New 
York  &  New  Jersey  Water  Company  for  delivery  to  the 
City  of  Bayonne?" 

In  my  opinion,  the  provisions  of  the  contracts  between 
the  New  York  &  New  Jersey  Water  Company  and  the 
Easl  Jersey  Water  Company  for  the  renewal  of  the 
contracts  are  valid  and  enforceable  provisions  for  at 
least  the  period  presently  fixed  for  the  corporate  exis- 
tence of  the  East  Jersey  Water  Company,  to-wit,  to 
August  1,  1969,  to  which  date  at  least,  upon  renewals  of 
the  agreement  by  the  Xew  York  &  New  Jersey  Water 
Company  is  obligated  to  continue  to  supply  water  to 
the  New  York  &  New  Jersey  Water  Company  for  deliv- 
ery to  the  City  of  Bayonne.  The  compensation  to  be  paid 
to  the  East  Jersey  Water  Company  by  the  New  York  & 
New  Jersey  Water  Company  to  be  35%  of  the  entire 
gross  receipts,  free  from  any  charge  or  deduction  what- 
ever, derived  by  the  New  York  &  New  Jersey  Water 
Company  from  the  City  of  Bayonne  in  respect  of  the 
water  delivered  to  the  City  of  Bayonne  by  the  New  York 
&  New  Jersey  Water  Company,  based  upon  the  prices 
to  be  paid  by  the  City  of  Bayonne  to  the  New  York  & 
New  Jersey  Water  Company  under  the  contract  of  Sep- 
tember 6,  1894,  between  William  D.  H.  Washington  and 
Turner  A.  Beall,  and  the  Mayor  and  Council  of  the  City 
of  Bayonne  before  referred  to. 

The  Fourth  Question  submitted  to  me  was  as  follows : 

"Would  the  City  of  Bayonne,  by  acquisition  of  the 
property  and  contracts  of  the  NewT  York  &  New  Jersey 
Water  Company  succeed  to  all  the  rights  of  the  said 
Company  to  receive  the  water  supply  from  the  East  Jer- 
sey Water  Company  at  Kearny  at  the  same  price  now 
paid  therefor,  namely  Thirty-five  per  cent.  (35%)  of  the 
present  sliding  scale  payable  by  the  City  of  Bayonne  for 
water  delivered  to  it  by  the  New  York  &  New  Jersey 
Water  Company?" 
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In  my  opinion,  the  City  of  Bayonne,  by  the  acquisi- 
tion of  the  property,  contracts  and  rights  of  the  New 
York  &  New  Jersey  Water  Company,  would  succeed  to 
all  the  rights  of  said  Company  to  receive  its  water  supply 
from  the  East  Jersey  Water  Company  at  Kearny  at  the 
same  price  now  paid  therefor  by  the  New  York  &  New 
Jersey  Water  Company  to  the  East  Jersey  Water  Com- 
pany, namely,  Thirty-five  per  cent.  (35%)  of  the  present 
sliding-  scale,  as  provided  by  the  contracts  of  September 
6,  1894,  above  referred  to,  payable  by  the  City  of  Ba- 
yonne for  water  delivered  to  it  by  the  New  York  &  New 
Jersey  Water  Company. 

The  Fifth  Question  submitted  to  me  was  as  follows: 

"In  case  the  City  of  Bayonne  and  the  New  York  & 
New  Jersey  Water  Company  are  unable  to  agree  upon 
a  price  for  the  property  of  the  said  Company,  what  steps 
can  be  lawfully  taken  by  the  Board  of  Commissioners 
of  the  City  of  Bayonne  to  acquire  the  same,  and  thereby 
to  place  the  management  and  operation  of  the  City's 
water  supply  under  municipal  control?" 

In  my  opinion,  if  the  City  of  Bayonne  and  the  New 
York  &  New  Jersey  Water  Company  are  unable  to  agree 
upon  a  price  for  the  property  of  the  New  York  &  New 
Jersey  Water  Company,  the  City  may  exercise  its  option 
to  purchase  the  property  of  the  New  York  &  New  Jersey 
Water  Company  pursuant  to  the  terms  of  the  contracts 
of  September  6,  1894.  This  option  can  only  be  exercised 
upon  one  year's  notice  to  the  Company  and  within  the 
life  of  the  contract  of  September  6,  1894,  which  expires 
September  (5,  1919.  I  am  assuming  in  this  answer  that 
the  New  York  &  New  Jersey  Water  Company  has,  or 
is  in  a  position  to  provide,  the  property  called  for  by  the 
contract  for  which  the  price  or  the  method  of  deter 
mining  the  price  is  fixed;  or  that  in  the  event  of  any 
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deficiency  in  that  respect  the  matter  could  be  adjusted 
satisfactory  to  both  the  City  and  the  Company. 

In  my  judgment,  if  the  City  for  any  reason  does  not 
desire  to  exercise  the  option  running  in  its  favor,  it  may 
disregard  the  same  and  proceed  by  condemnation  to 
acquire  the  properties  and  rights  owned  by  the  New 
York  &  New  Jersey  Water  Company.  I  do  not  assume 
you  desire  me  to  now  outline  the  various  steps  in  such 
procedure.  They  are  already  defined  in  the  legislative 
acts  authorizing  and  regulating  the  same.  Of  course, 
in  purchasing  the "  properties  of  the  New  York  &  New 
Jersey  Water  Company,  whether  in  pursuance  of  the 
option  contained  in  the  contract  of  September  6,  1894, 
or  by  condemnation  proceedings,  the  City  would  be  re- 
stricted, in  the  price  it  can  pay  therefor,  by  the  laws  of 
the  State  of  New  Jersey  in  respect  of  the  limitation  of 
the  indebtedness  of  the  City  of  Bayonne  either  generally 
or  in  respect  of  the  acquisition  of  a  water  supply. 

The  Sixth  Question  submitted  to  me  was  as  follows : 

"Would  the  Board  of  Commissioners  of  the  City  of 
Bayonne  be  legally  justified  in  adopting  the  plan  and 
suggestions  contained  in  the  accompanying  newspaper 
communications  published  by  Major  E.  P.  Reichelm  in 
the  Jersey  City  Journal,  and  the  modification  thereof 
contained  in  the  accompanying  communication  signed  by 
the  Bayonne  Water  Supply  Association,  addressed  to 
the  Board  of  Commissioners,  dated  December  28,  1916? 
And  what  would  be  the  results,  in  your  judgment,  which 
might  be  accompanied  by  the  adoption  of  the  sugges- 
tions contained  therein1?" 

I  find  it  difficult,  with  respect  to  this  question,  to 
determine  what  legal  questions  require  consideration. 
Most  of  the  suggestions  relate  to  matters  of  agreement, 
that  is,  matters  which  may  be  settled  by  agreement  be- 
tween the  Citv  authorities  and  the  New  York  &  New 
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Jersey  Water  Company.  Of  course,  those  two  parties 
are  at  liberty,  within  the  limits  fixed  by  law  as  to  their 
authority,  to  settle  any  and  all  matters  by  agreement 
and  no  legal  opinion  is  needed  to  point  out  this  right. 

I  have  already  stated  that  in  my  opinion  the  City 
is  obligated  to  take  its  entire  water  requirements  from 
the  New  York  &  New  Jersey  Water  Company  to  June 
21,  1929.  While,  therefore,"  the  City  can  undoubtedly 
communicate  to  the  East  Jersey  Water  Company  its 
desire  to  deal  directly  with  that  Company  upon  the  ex- 
piration of  the  City's  contract  with'  the  New  York  & 
New  Jersey  Water  Company  its  desire  to  deal  directly 
with  that  Company  upon  the  expiration  of  the  City's 
contract  with  the  New  York  &  New  Jersey  Water  Com- 
pany, it  would  not  be  proper  for  it  to  express  its  readi- 
ness to  make  a  contract  with  the  East  Jersey  Water 
Company  for  a  period  of  not  less  than  25  years  begin- 
ning in  1919,  since  I  find  that  the  agreement  with  the 
New  York  &  New  Jersey  Water  Company  does  not  ex- 
pire until  1929.  In  any  event,  I  do  not  see  that  the  City 
could  do  any  more  than  communicate  its  desires  and 
wishes  in  the  matter,  as  I  do  not  think  it  would  be  proper 
or  legal  for  it  to  now  enter  into  any  contract  for  a 
supply  of  water  not  to  be  begun  until  1929.  I  do  not 
believe  that  the  present  City  authorities  would  be  jus- 
tified or  upheld  legally  in  now  entering  into  a  contract 
for  a  water  supply  to  begin  in  1929  and  to  run  for  25 
years  or  any  other  period  of  years  thereafter. 

Undoubtedly  the  City  of  Bayonne  may,  within  the 
debt  limit  and  other  legislative  limitations,  contract  for, 
build,  own  and  operate  a  municipal  water  plant,  any 
necessary  parts  of  which  may  be  obtained  by  purchase, 
if  an  agreement  can  be  reached,  or  by  condemnation 
where  an  agreement  cannot  be  reached;  and  the  whole 
subject,  outside  of  the  matters  which  the  legislature 
limits  and  regulates,  is  one  of  public  policy  which  does 
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not  call  for  any  expression  of  legal  opinion  concerning 
the  same.  Of  course,  in  view  of  my  opinion  that  the 
City  of  Bayonne  is  now  under  contract  obligations  to 
take  its  water  supply  from  the  New  York  &  New  Jersey 
Water  Company  until  1929,  the  City  would  not  be  justi- 
fied legally  in  providing  a  duplicate  supply,  during  the 
period  that  it  is  obligated  to  take  its  water  from,  and 
to  pay  for  it  to  the  New  York  &  New  Jersey  Water 
Company. 

I  hope  I  have  sufficiently  answered  the  questions  sub- 
•mitted  with  enough  particularity  to  furnish  the  infor- 
mation desired.  If,  however,  it  be  the  fact  that  the  Com- 
mission desires  more  specific  advice,  I  shall  be  pleased 
to  furnish  same  upon  being  advised  of  the  desires  of  the 
Commission  in  the  premises. 

Yours  very  truly, 

Lixdlf.y    M.    Garrison. 
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Letter,  Edmund  LeB.  Gardner  to  Major  Reichhelm. 

Edmund  LeB.  Gardner,  President.  Whitney  Conant,  Treasurer. 

John  H.  Cook,  Yice-Pres.  Albert  P.  Fisher,  Secretary. 

A.  W.  Cuddeback,  Supt. 

Offices  of 

The  East  Jersey  Water  Co. 

158  Ellison  Street 

Paterson,  N.  J. 

telephone 
975  PATERSON 

January  6,  1917. 
Major  Edward  P.  Reichhelm, 

90  West  34th  Street,  Bayonne,  New  Jersey. 

Dear  Sir:- 

You  asked  whether  the  East  Jersey  Water  Company 
would  be  willing  to  sell  water  to  Bayonne,  if  for  any 
reason  they  had  no  contract  relations  with  the  New  York 
&  New  Jersey  Water  Company. 

We  have  no  desire  to  in  any  way  interfere  with  the 
relations  between  the  New  York  &  New  Jersey  Water 
Company  and  the  City  of  Bayonne,  but  of  course  we  are 
in  the  water  business,  and  it  would  be  manifestly  against 
our  interest  if  Bayonne  should  seek  a  water  supply  else- 
where; and  therefore  I  think  I  am  justified  in  saying, 
that  if  the  relations  of  Bayonne  with  the  New  York  & 
New  Jersey  Water  Company  were  severed  (which  would, 
of  course,  relieve  our  Company  from  its  obligations  to 
the  New  York  &  New  Jersey  Water  Company  in  respect 
to  the  supply  of  water  to  the  City  of  Bayonne)  the  East 
Jersey  Water  Company  would  be  w7illing,  in  that  event, 
to  contract  with  Bayonne  for  water,  at  the  same  price  wre 
are  now  receiving  from  the  New  York  &  New  Jersey 
Water  Company;  the  water  to  be  taken  at  the  same 
location. 

Yours  very  truly, 

Edmund  LeB.  Gardner 
President. 
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April  17,  1917. 

The  Committee  of  the  Whole  to  Whom  was  referred 
the  resolution  by  Mayor  Garven,  which  referred  to  ap- 
praisal of  Water  Plant  at  our  meeting,  April  3,  1917, 
respectfully  report  the  following'  as  a  substitute. 

Whereas,  it  is  the  sense  of  this  Board  that  the  City 
should  own  and  operate  its  own  water  pipe  line  to  con- 
nect with  the  present  source  of  supply  from  North  Ar- 
lington to  this  City,  so  that  the  interests  of  this  City 
may  be  safeguarded  and  a  sufficient  supply  of  water  be 
secured  to  adequately  supply  the  needs  of  our  citizens, 
therefore  be  it 

Resolved,  that  two  appraisers  be  appointed,  one  by 
the  City  of  Bayonne,  namely,  Edward  P.  Reichhelm,  and 
one  by  the  New  York  and  New  Jersey  Water  Company, 
and  the  two  appraisers  so  elected  shall  promptly  appraise 
the  current  value  of  the  right  of  way,  pipe  lines  and  other 
property  of  the  Water  Company  as  a  going  concern,  and 
report  to  this  Board. 

If,  however,  the  two  appraisers  cannot  agree  upon 
the  values  herein  stipulated,  they  shall  choose  a  third 
appraiser,  and  the  three  appraisers  shall  then  promptly 
appraise  the  current  value  of  the  right  of  way,  pipe  lines 
and  other  property  of  the  Water  Company  as  a  going 
concern;  and  if  the  three  appraisers  cannot  agree  upon 
the  values,  the  appraised  value  shall  be  the  total  amount 
agreed  upon  by  a  majority  of  the  appraisers,  and  that 
amount  shall  be  reported  to  this  Board. 

That  if  the  Water  Company  and  the  Board  of  Com- 
missioners agree  to  such  appraised  value  it  shall  be  sub- 
mitted to  the  citizens  of  this  City  for  their  decision  as 
to  whether  they  desire  to  purchase  the  property  of  the 
Water  Company  or  not. 

Received  and  adopted. 
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The  Board  of  Commissioners  of  the  City  of  Bayonne, 
having  determined  to  obtain  a  fair  estimate  of  the  value 
of  the  property  of  the  New  York  and  New  Jersey  Water 
Company,  with  a  view  to  its  purchase  by  the  City,  has 
appointed  Edward  P.  Reichhelm,  an  appraiser  for  the 
City,  and  the  New  York  and  New  Jersey  Water  Com- 
pany has  appointed  Charles  A.  Dana  as  an  appraiser  for 
the  Water  Company;  and  by  resolution  adopted  by  the 
Board,  and  agreed  to  by  the  Water  Company,  the  Ap- 
praisers are  directed  as  follows  : 

"To  appraise  the  current  value  of  the  right  of  way, 
pipe  lines  and  other  property  of  the  Water  Company 
as  a  going  concern,  and  to  report  to  this  Board." 

At  a  meeting  of  the  two  Appraisers,  held  on  the 
twenty-fifth  day  of  April,  1917,  they  discussed  the  situa- 
ton  informally,  and  on  the  twenty-eighth  day  of  April, 
agreed  to  consider  the  subject  in  three  separate  parts 
as  follows : 

Part  One — The  Contractual  relations  between  the 
City,  the  Company,  and  the  Source  of  Supply. 

Part  Two — To  appraise  the  current  value  of  the  right 
of  way  and  pipe  lines. 

Part  Three — To  appraise  the  other  property  of  the 
Water  Company  as  a  going  concern. 

Part  One. 

The  contractual  relations  between  the  City,  the  Com- 
pany and  the  Source  of  Supply. 

These  contractual  relations  originated  in  the  City's 
contract  with  Washington  and  Beall,  dated  September 
6th,  1894.  This  contract  was  assigned  to  the  New  York 
and  New  Jersey  Water  Company  (hereafter  called  con- 
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tractors  or  the  Company).  Under  this  contract  the  con- 
tractors secured  a  right  of  way,  built  a  pipe  line  and 
thus  formed  the  connection  between  the  City  of  Bayonne 
and  the  Water  works  of  the  East  Jersey  Water  Com- 
pany, which  corporation  entered  into  a  contract  with  the 
Contractors  to  pump  the  water  from  the  Passaic  River 
and  to  purify,  store  and  deliver  it  to  the  pipe  line  of  the 
Contractors  through  which  the  water  is  conveyed  to 
Bayonne. 

The  City  of  Bayonne  pays  the  New  York  and  New 
Jersey  Water  Company  a  sliding  scale  of  prices,  as  set 
forth  in  the  contract  of  September  6th,  1894,  and  the 
ordinance  of  June  21st,  1901,  and  the  resolution  of  the 
City  of  Bayonne  of  October  5th,  1909,  and  subsequent 
resolutions. 

.  The  City  of  Bayonne  secures  its  water  from  the 
Passaic  River  at  Little  Falls  by  reason  of  an  "Act  of 
Condemnation  dated  May  18th,  1911,"  made  by  the  City 
of  Bayonne  against  the  State  of  New  Jersey,  condemning 
an  amount  of  eight  and  one-half  million  gallons  per  day, 
to  be  drawn  from  the  Passaic  River,  as  the  City's  source 
of  supply  belongs  to  the  State,  and  by  the  State  Law 
the  City  is  entitled  to  draw  from  that  source  the  water 
required  to  supply  itself.  The  Contractors  have  no  pro- 
prietary interest  in  said  source  of  supply,  and  our  ap- 
praisal only  covers  the  contractual  relations  between  the 
City  and  the  Contractors  themselves. 

The  contract  between  the  New  York  and  New  Jersey 
Water  Company  and  the  East  Jersey  Water  Company 
provides  for  the  continuing  option  by  the  New  York  and 
New  Jersey  Water  Company,  its  successors  and  assigns 
"to  renew  the  same  upon  like  terms  and  conditions  as 
herein  contained  for  successive  period  of  25  years  each 
forever." 
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Part  Two. 

To  appraise  the  current  value  of  the  right  of  way 
and  pipe  lines. 

The  appraisers  have  accepted  as  a  fair  basis  of  cal- 
culation the  reports  of  the  two  engineers  who  valued  this 
property  in  1913,  whose  reports  are  a  matter  of  public 
record,  believing  their  schedules  to  be  correct. 
Mr.  C.  C.  Vermeule 

Estimated  the  1913  reproduction  value $1,256,489 

Accrued  depreciation  at 375,817 


Net  value  in  1913 $880,672 

Mr.  N.  H.  Hill 

Estimated  the  1913  reproduction  value $1,024,839 

Accrued  depreciation  at 240,923 


Net  value  in  1913 $783,916 

By  averaging  of  Messrs.  Vermeule  &  Hill,  we 
appraise  the  value  of  the  property  in  1913 

to  have  been $832,294 

From  this  deduct  6  years'  depreciation  from 
1913  to  1919,  at  2%  per  annum,  or  12%  for 
the   period 99,875 


Estimated  value  in  1919,  on  1913  prices      $732,419 

On  the  theory  that  the  Company  should  fulfill  its  con- 
tract until  September  6th,  1919,  depreciation  has  been 
figured  to  that  date,  and  we  find  $732,419,  as  a  fair  valua- 
tion of  the  property,  which  comprises  the  following  four 
principal  parts : 

Pipe  Line  No.  1 $241,543 

Pipe  Line  No.  2 269,284 

Right  of  way  and  land,  an  average 
of  Vermeule 's  and  Hill's  ap- 
praisals    145,101 

Legal  and  development  expenses....  7(5,500 

Making  a  total  of $732,419 
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Pipe  Line  No.  1  is  excluded  from  this  appraisal,  be- 
cause in  its  present  condition  it  cannot  be  fairly  appraised 
as  the  Company  is  now  making-  extensive  improvements 
in  Pipe  Line  No.  1,  by  the  substitution  of  about  7,000 
feet  of  new  cast  iron  pipe  laid  on  solid  foundations,  and 
by  removing  certain  contractions  in  this  line  which  re- 
duced its  capacity  from  that  of  a  30-inch  pipe  to  that  of 
an  18-inch  pipe — which  contractions  were  made  when  the 
line  was  built  for  reasons  which  neither  appraiser  could 
explain. 

When  these  improvements  are  completed,  Pipe  Line 
No.  1  will  have  the  full  capacity  of  a  30-inch  pipe,  while  it 
now  has  the  capacity  of  an  18-inch  pipe,  which  accounts 
for  low  pressure  and  scant  delivery.  It  is  evidently  in 
the  interest  of  the  City  as  well  as  that  of  the  Company 
to  defer  the  appraisal  of  Pipe  Line  No.  1  until  the  im- 
provements now  being  made  are  completed  and  the  sec- 
tions of  old  pipe  retained  in  use  can  be  clearly  distin- 
guished and  valued  as  a  part  of  a  reconstructed  pipe 
line  to  be  hereafter  called  and  referred  to  as  Pipe  Line 
No.  3. 

By  reference  to  market  reports  Line  No.  2  has  doubled 
in  value ;  accordingly  we  appraise  the  physical  property 
at 

Right  of  way  and  land... $145,101 

Pipe  Line  No.  2  (doubled) 538,568 

Total   value $683,669 

Plus  the  cost  of  Pipe  Line   No.  3,  to  be   added  when 
completed. 

Part  Three. 

Appraisal  of  the  property  of  the  Company  as  a  going 
concern. 
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This  part  of  the  property  is  the  contract  of  September 
6th,  1894,  which  the  Company  claims  to  have  been  ex- 
tended for  ten  years  beyond  the  specified  date  of  its 
expiration  by  sundry  acts  and  resolutions  of  the  City 
Government  accepted  by  the  Company. 

The  contract  of  1894,  made  for  a  period  of  twenty-five 
years,  was  not  renewed  or  extended  by  any  contract  or 
agreement  on  file,  and  the  claim  of  the  "Water  Company 
that  it  was  nevertheless  extended  to  1929  rests  exclu- 
sively upon  interpretations  of  certain  acts,  ordinances  or 
resolutions  of  the  City  Government,  which  only  by  in- 
ference and  not  by  anything-  stated  therein  in  plain 
English,  can  possibly  have  the  legal  effect  of  prolonging 
the  duration  of  the  original  contract.  Legal  opinion  of 
eminent  lawyers  has  been  obtained  sustaining  the  com- 
pany's claim  that  such  an  extension  was  made,  and  as 
it  seems  to  be  in  the  interest  of  both  parties  to  avoid 
the  risk,  expense  and  delays  incident  to  a  legal  contest 
about  the  date  of  expiration  of  the  contract,  a  compro- 
mise was  the  only  alternative,  and  assuming  that  the  City 
desires  to  settle  this  matter  out  of  court,  the  following 
compromise  suggests  itself: 

The  City  concedes  the  extension  claimed  by  the  Com- 
pany, on  condition  that  the  Company  agrees  to  assign 
to  the  City  the  contract  between  the  Company  and  the 
East  Jersey  "Water  Company,  specifying  certain  terms 
for  its  services  in  pumping,  filtering,  and  delivering  the 
City's  water  to  the  Company,  which  assignment  would  in- 
sure the  delivery  of  the  City's  water  on  the  same  terms 
as  those  under  which  the  company  now  receives  it  at 
North  Arlington,  which  would  secure  the  City  against 
any  increase  in  cost  of  the  delivery. 

The  value  of  that  contract,  so  assumed  to  have  been 
extended  consists  of  the  net  profits  the  company  would 
derive  from  it   from  1919  to  1929,   and  assuming  the 
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water  consumption  of  Bayonne  will  increase  in  the  same 
proportion  from  1919  to  1929,  as  it  has  in  the  past  ten 
years,  the  gross  profit,  after  paying  the  East  Jersey 
Water  Company  its  share  for  the  ten  years  from  1919 
to  1929,  would  amount  to  $2,083,879. 

From  this  we  deduct  the  cost  of  fulfilling  the  contract, 
as  follows : 

(a)  For  operation,  upkeep  and  ad- 
ministration, $50,000  per  year, 

or  in  ten  years $500,000 

(b)  Allowance   for   new   construc- 
tion, $18,000  per  vear,  or  in  ten 

years  .". 180,000 

(c)  Interest  on  Bonded  Indebted- 
ness: 

$743,000  4%  bonds,  ten  vears        297,200 
$600,000  5%  bonds,  ten  years       300,000 

(d)  Allowances    for   contingencies 

and  war  taxes 123,500 

Total   $1,400,700 

Showing  a  net  profit  of $683,179 

The  Company  furnished  all  the  water  to  the  manu- 
facturing companies  on  the  meadows,  north  and  south 
of  the  Lincoln  Highway,  and  this  outside  business  we 
estimate  to  have  a  present  value  of  $100,000, 

Recapitulation. 

Current  value  of  right  of  way  and  pipe  lines....      $683,669 

Estimated  value  of  contract  extension 683,179 

Outside  business  on  Meadows 100,000 

Total,  without  Pipe  Line  No.  3 $1,466,848 

Value  of  Pipe  Line  No.  3  to  be  added  to  this  ap- 
praisal when  completed,  and  its  value  is  determined  in 
the  following  manner,  to  wit : 
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First. — The  cost  of  new  construction  as  its  net  cost 
to  the  Company,  to  be  ascertained  from  its  contracts  with 
the  party  or  parties  who  have  done  the  work,  plus  a 
profit,  on  the  net  cost  of  ten  per  cent. 

Second. — The  cast  iron  sections  of  the  old  No.  1  pipe 
line  utilized  and  made  part  of  Pipe  Line  No.  3  to  be  valued 
at  the  market  price  for  new  cast  iron  pipe  of  the  same 
class,  less  V/2%  annual  depreciation  for  24  years. 

Both  items  to  be  added  to  the  amount  of  the  foregoing- 
appraisal  when  the  Company  has  completed  the  improve- 
ments now  in  progress. 

This  appraisal  would  not  fulfill  its  purpose  unless  it 
answers  the  question: 

"What  can  the  Company  agree  to  sell  and  the  City 
agree  to  purchase?" 

Our  answer  to  this : 

The  Company  can  sell  and  the  City  can  purchase  the 
whole  of  the  Company's  property  as  above  outlined  on 
condition  that  the  company  retains  the  use  of  the  prop- 
erty until  September  6th,  1919,  and  fulfills  its  contract 
with  the  City  until  that  date,  and  provided  further,  that 
the  City  may  at  any  time  after  paying  the  company  the 
full  amount  of  this  appraisal,  occupy  any  part  of  the 
right  of  way  not  occupied  by  the  two  pipe  lines  in  use 
to  supply  the  City,  so  that  the  City  may  build  an  ad- 
ditional pipe  line  on  its  own  account,  should  the  City 
deem  it  necessary  or  advisable  to  do  so  before  December 
6th,  1919,  when  the  City  commences  the  operation  of  the 
property. 

Dated,  Bayonne,  New  Jersey,  June  sixth,  1917. 

Edward  P.  Reichhelm, 
Charles  A.  Dana, 

Appraisers. 
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Office  of  the  City  Clerk 
Bayone,  N.  J. 

William  P.  Lee 
City  Clerk 

September  23,  1927. 

Hon.  G.  E.  Keenen, 

Director  of  the  Department 
of  Revenue  and  Finance  of  the 
City  of  Bayonne. 

Dear  Sir: 

In  compliance  with  your  request  for  the  record  rela- 
tive to  the  proposition  to  acquire  the  property  and  works 
of  the  New  York  and  New  Jersey  Water  Company, 
which  proposition  was  submitted  to  the  voters  of  the 
City  of  Bayonne  at  elections  held  September  2,  1913, 
July  31,  1917  and  January  22,  1918,  pursuant  to  resolu- 
tions adopted  by  the  governing  body  on  July  29,  1913, 
July  10,  1917  and  December  28,  1917  respectively. 

The  canvass  of  the  results  of  such  elections  on  file  in 
this  office  show  that  the  proposition  to  purchase  or  ac- 
quire said  plant  or  property  of  the  New  York  and  New 
Jersey  Water  Company  was  defeated  at  the  aforesaid 
three  elections  as  follows: 

Election  held  September  2,  1913. 

For  Water  Proposition  1938 

Against  Water  Proposition  2730 

Election  held  July  31,  1917. 

For  Water  Proposition  2104 

Against  Water  Proposition  2443 
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Election  held  January  22,  1918. 

For  Water  Proposition  2127 

Against  Water  Proposition  2240 

On  May  3,  1918,  the  Board  of  Commissioners  passed 
an  ordinance  authorizing  the  making  of  a  contract  for  the 
purchase  by  the  City  from  the  New  York  and  New  Jersey 
Water  Company  of  the  real  estate,  personal  property 
and  works  of  said  Company  and  the  purchase  was  so 
made  in  accordance  therewith. 

Respectfully, 

Wm.  P.  Lee 

City  Clerk. 


Ordinance  Authorizing  the  Making  of 
the  Contract. 

May  3,  1918. 

The  following  ordinance  was  read  for  the  first  time 
and  passed: 

An  Ordinance  to  authorize  the  making  of  a  contract 
for  the  purchase  by  the  Mayor  and  Council  of  the  City  of 
Bayonne  from  the  New  York  and  New  Jersey  Water 
Company  of  the  real  estate,  personal  property  and  works 
of  said  company  now  used  for  supplying  water  to  said 
municipality  or  adapted  to  furnish  such  supply;  and  to 
authorize  an  appropriation  sufficient  to  meet  the  cost  of 
carrying  out  the  provisions  of  such  contract;  and  to 
provide  for  the  issuance  of  coupon  or  registered  five  per 
centum  gold  serial  water  bonds  of  the  City  of  Bayonne 
to  pay  therefor,  and  directing  the  sale  of  said  bonds  and 
prescribing  the  form  thereof. 
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Whereas,  The  New  York  and  New  Jersey  Water  Com- 
pany, a  corporation  of  New  Jersey,  owning  water  works 
supplying  the  City  of  Bayonne  with  water  or  adapted  to 
furnish  such  supply,  is  the  owner  of  rights  of  way,  pipe 
lines,  contracts,  easements  and  other  property  by  means 
whereof  the  water  used  in  said  City  is  received  and  in 
part  distributed;  and 

Whereas,  This  Board  deems  the  acquisition  of  such 
property  necessary  and  useful  for  the  proper  exercise  of 
the  powers  lawfully  conferred  upon  the  municipality  of 
Bayonne  to  provide  a  supply  of  water  for  the  public  and 
private  uses  of  such  municipality  and  its  inhabitants,  and 
that  said  property  is  fairly  and  reasonably  worth  the 
sum  of  two  million  and  seventeen  thousand  dollars ; 

Xow,  Therefore,  the  Board  of  Commissioners  of  the 
( Jity  of  Bayonne  do  ordain  : 

Section  1.  That  a  contract,  to  be  dated  and  delivered 
within  twenty  days  after  this  ordinance  becomes  effec- 
tual is  hereby  authorized  to  be  entered  into  in  behalf 
of  said  municipality  by  its  corporate  title  of  The  Mayor 
and  Council  of  the  City  of  Bayonne  and  under  its  cor- 
porate seal,  with  the  New  York  and  New  Jersey  Water 
Company  under  its  common  seal,  of  the  tenor  and  effect 
following ;  that  is  to  say : 

"This  agreement  made  this  (stating  a  day  not  later 
than  twenty  days  after  this  ordinance  becomes  effectual) 
between  the  New  York  and  New  Jersey  Water  Company, 
a  corporation  of  New  Jersey,  as  party  of  the  first  part, 
and  the  Mayor  and  Council  of  the  City  of  Bayonne,  a 
municipal  corporation  of  New  Jersey,  as  party  of  the 
second  part,  witnesseth : 

The  said  party  of  the  first  part  hereby  agrees  to  sell 
and  convey,  transfer  and  assign  unto  the  said  party  of 
the  second  part,  and  the  said  party  of  the  second  part 
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hereby  agrees  to  purchase  from  the  said  party  of  the 
first  part,  for  the  sum  of  two  million  and  seventeen  thou- 
sand dollars,  all  the  land,  biddings,  rights  of  way,  pipe 
lines,  contracts  and  easements  belonging  to  the  said  party 
of  the  first  part  which  are  now  used  for  supplying  water 
to  the  City  of  Bayonne  or  adapted  to  furnish  such  supply 
— said  property  to  include  all  that  now  held  and  operated 
by  said  Company  located  in  Belleville  Avenue,  between 
the  intersection  of  Kearny  and  Belleville  Avenues,  in 
the  Town  of  Kearny,  in  the  County  of  Hudson  and  State 
of  New  Jersey,  and  the  gate  house  of  said  party  of  the 
first  part  at  North  Arlington,  together  with  said  gate 
house  and  appurtenances  and  the  private  right  of  way 
and  pipe  lines  to  and  across  the  Kearny  Meadows  under 
the  Hackensack  River  and  through  Jersey  City  to  and 
connecting  with  the  water  distributing  system  of  the  City 
of  Bayonne  at  Avenue  B  and  West  56th  Street  and 
Broadway  and  West  55th  Street,  in  the  City  of  Bayonne 
and  the  thirty-inch  pipe  line  extending  from  the  last- 
mentioned  point  through  Avenue  E  and  certain  other 
streets  in  said  City  to  a  point  at  or  near  the  foot  of 
Ingham  Avenue,  in  the  City  of  Bayonne  (as  such  land, 
rights  of  way  and  pipe  lines  are  more  fully  set  forth  on 
the  maps  and  surveys  thereof  on  file  in  the  office  of  the 
City  Engineer  of  the  City  of  Bayonne,  to  which  refer- 
ence is  made  for  a  more  complete  description  thereof) ; 
and  also  to  include  assignment  to  the  said  party  of  the 
second  part  of  all  rights  of  the  said  party  of  the  first 
part  in  the  existing  agreements  under  which  it  supplies 
water  to  the  City  of  Bayonne — for  the  remaining  periods 
thereof;  said  agreements  being  as  follows: 

1.  Agreement  made  the  sixth  day  of  September, 
1894,  between  W.  D.  H.  Washington'  and  Turner  A. 
Bead,  parties  of  the  first  part,  and  the  Mayor  and 
Council  of  the  City  of  Bayonne,  which  agreement  was 
duly  assigned  by  said  individual  contractors  to  the 
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New  York  and  New  Jersey  Water  Company  under 
date  of  April  20,  1895. 

2.  Agreement  made  the  twenty-eighth  day  of 
June,  1904,  by  acceptance  by  the  New  York  and 
New  Jersey  Water  Company  of  Ordinance  of  the 
Mayor  and  Council  of  the  City  of  Bayonne,  approved 
June  24,  1904. 

3.  Agreement  made  October  6,  1909,  by  accept- 
ance by  the  New  York  and  New  Jersey  Water  Com- 
pany of  resolutions  adopted  by  the  Mayor  and  Coun- 
cil of  the  Citv  of  Bayonne  and  approved  October  6, 
1909. 

4.  Agreement  made  October  18,  1910,  by  accept- 
ance of  resolutions  of  the  Mayor  and  Council  of 
the  City  of  Bayonne,  determining  to  acquire  rights 
of  diversion  and  designating  Little  Falls  on  the 
Passaic  River  as  the  source  of  the  City's  water 
supply  until  October  6,  1929,  for  the  purposes  of  the 
City's  contracts  with  the  New  York  and  New  Jersey 
Water  Company  and  for  the  use  of  the  City  of 
Bayonne  for  public  water  supply;  and  authorizing 
condemnation  thereof  under  the  powers  of  the  City, 
but  at  the  expense  of  the  Water  Company. 

5.  Agreement  made  December  19,  1911,  by  ac- 
ceptance by  the  New  York  and  New  Jersey  Water 
Company  of  resolutions  adopted  by  the  Mayor  and 
Council  of  the  City  of  Bayonne  on  November  21, 
1911. 

Also  an  assignment  by  said  party  of  the  first  part 
to  said  party  of  the  second  part  of  the  rights  and  interests 
of  said  party  of  the  first  part  in  the  contract  made  be- 
tween it  and  the  East  Jersey  Water  Company  dated  July 
12,  1895,  and  right  of  renewal  thereof  provided  for  in 
said  contract,  and  the  rights  and  interests  of  said  party 
of  the  first  part  in  the  later  amendments  of  and  supple- 
ments to  the  said  contract  (being  dated  respectively  Sep- 
tember 1,  1899 ;  May  29,  1902 ;  October  13,  1902 ;  July  1, 
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1903;  December  13,  1907,  and  May  18,  1911),  so  far  as 
the  same  relate  to  the  diversion,  filtration,  pumping-  and 
delivery  into  the  pipe  lines  leading-  from  Kearny  to  Ba- 
yonne  of  a  supply  of  water  for  the  uses  and  purposes 
of  the  City  of  Bayonne  and  of  consumers  who  may  be 
supplied  with  water  from  the  said  pipe  lines  upon  the 
Kearny  Meadows;  the  said  party  of  the  first  part  to  as- 
sign to  said  party  of  the  second  part  all  existing  con- 
tracts now  held  by  said  party  of  the  first  part  with  any 
such  consumers. 

And  it  is  further  agreed  between  said  parties  that 
within  thirty  days  from  the  date  hereof  (unless  delayed 
as  hereinafter  set  forth)  said  party  of  the  first  part, 
by  proper  instruments  of  conveyance  and  assignment, 
will  convey,  assign  and  transfer  to  said  party  of  the 
second  part  a  good  title  to  all  the  property  hereinbefore 
agreed  to  be  sold  and  purchased  as  aforesaid,  unencum- 
bered; and  the  said  party  of  the  second  part  will  pay 
to  the  said  party  of  the  first  part  therefor  the  sum  of 
two  million  and  seventeen  thousand  dollars  in  cash  upon 
delivery  of  such  instruments  of  title;  provided  that  if 
any  of  the  oustanding  mortgage  bonds  of  the  said  party 
of  the  first  part  are  not  presented  for  surrender  and 
cancellation  at  the  time  of  the  transfer  of  said  property 
the  said  party  of  the  second  part  shall  take  title  to  the 
property  subject  to  such  outstanding  bonds,  as  authorized 
by  law,  and  the  cash  payment  shall  be  correspondingly 
reduced. 

And  it  is  further  agreed  that  said  instruments  of  con- 
veyance and  assignment  shall  be  delivered  and  received 
at  the  office  of  the  City  Attorney,  in  the  City  Hall,  Ba- 
yonne, New  Jersey,  between  the  hours  of  ten  o'clock  in 
the  forenoon  and  three  o'clock  in  the  afternoon  on  or 
before  thirty  days  from  the  date  hereof  (unless  longer 
delayed  by  litigation  or  other  causes  beyond  the  control 
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of  the  parties  hereto,  and  in  case  thereof  the  time  so 
lost  shall  be  added  to  the  above  mentioned  period). 

And  it  is  further  agreed  that  until  this  agreement  is 
consummated  the  present  rights  and  obligations  of  said 
parties  shall  remain  unaffected  and  unchanged. 

And  it  is  further  agreed  that  this  agreement  shall 
inure  to  the  benefit  of  and  be  binding  upon  the  successors 
and  assigns  of  the  respective  parties  hereto. 

In  Witness  Whereof,  the  said  party  of  the  first  part 
has  caused  its  common  seal  to  be  hereto  affixed  and  these 
presents  to  be  signed  by  its  President  and  attested  by 
its  Secretary;  and  the  said  party  of  the  second  part  has 
caused  its  corporate  seal  to  be  hereto  affixed  and  these 
presents  to  be  signed  by  its  Mayor  and  the  Director  of 
Eevenue  and  Finance  of  said  City  and  attested  by  the 
City  Clerk  all  on  the  day  and  year  first  above  written. 

Sec.  2.  That  the  sum  of  two  million  and  seventeen 
thousand  dollars  be  and  the  same  hereby  is  appropriated 
to  meet  the  cost  of  carrying  out  the  provisions  of  such 
contract  when  the  same  shall  be  entered  into  as  afore- 
said; such  sum  to  be  raised  by  the  issuance  of  bonds  of 
the  City  as  hereinafter  provided  for. 

Sec.  3.  That  the  Board  of  Commissioners  of  the  City 
of  Bayonne,  in  the  County  of  Hudson  and  State  of  New 
Jersey,  do  hereby  determine  and  declare  the  following 
matters : 

(a)  This  Board  being  authorized  by  law  to  make  the 
above  purchase,  and  having  made  appropriation  there- 
for, and  being  also  authorized  to  issue  bonds  therefor, 
it  is  necessary  for  the  purpose  of  financing  such  purchase 
that  there  be  raised  by  the  Board  of  Commissioners  of 
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the  City  of  Bayomie,  the  sum  of  two  million  and  seven- 
teen thousand  dollars. 

In  Witness  "Whereof,  the  Board  of  Commissioners  of 
the  City  of  Bayomie  have  caused  this  bond  to  be  signed 
by  the  Mayor  of  the  said  City  and  by  the  Director  of 
the  Department  of  Revenue  and  Finance,  being  the  prin- 
cipal financial  officer  of  the  said  City,  and  the  corporate 
seal  of  the  said  city  to  be  hereto  affixed,  and  this  bond 
to  be  attested  by  the  City  Clerk,  and  the  coupons  hereto 
attached  to  bear  the  facsimile  signature  of  the  said  Di- 
rector of  the  Department  of  Revenue  and  Finance,  and 
this  bond  to  be  dated  the  first  day  of  June,  1918. 

The    Mayor    and    Council,   of 
The  City  of  Bayonne,  N.  J. 

By  

Mayor. 
(seal) 

Attest : 


City  Clerk. 


Director  of  the  Department  of  Revenue 
and  Finance  of  Bayonne,  N.  J. 
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This  indenture  of  assignment  made  on  the  6th  day  of 
September,  1918,  between  the  New  York  &  New  Jersey 
Water  Company,  a  corporation  of  the  State  of  New 
Jersey,  party  of  the  first  part,  and  the  Mayor  and  Council 
of  the  City  of  Bayonne,  a  municipal  corporation  of  New 
Jersey,  party  of  the  second  part,  Witnesseth  : 

Whereas,  a  certain  Ordinance  was  adopted  by  the 
Board  of  Commissioners  of  the  City  of  Bayonne  on  May 
3,  1918,  and  a  certain  contract  was  made,  executed  and 
delivered  between  the  parties  hereto  on  the  6th  day  of 
August,  1918,  as  authorized  by  the  said  Ordinance,  pro- 
viding among  other  things  the  purchase  from  the  parly 
of  the  first  part,  by  the  party  of  the  second  part,  for 
the  sum  of  Two  Million  and  seventeen  thousand  dollars 
($2,017,000)  of  "all  the  land,  buildings,  rights  of  way, 
pipe  lines,  contracts  and  easements  belonging  to  the  said 
party  of  the  first  part  which  are  now  used  for  supplying 
water  to  the  City  of  Bayonne  or  adapted  to  furnish 
supply;"  and  said  contract  further  provided  that  said 
purchase  should  also  include  an  assignment  to  the  said 
party  of  the  second  part  of  all  rights  of  the  said  party 
of  the  first  part  in  the  existing  agreements  under  which 
it  supplies  water  to  the  City  of  Bayonne,  for  the  remain- 
ing periods  thereof;  and  contracts  by  which  it  receives 
water  from  the  East  Jersey  Water  Company,  and  all 
existing  contracts  by  which  it  delivers  water  to  con- 
sumers on  the  Kearny  Meadows,  now  held  by  the  party  of 
the  first  part ;  as  by  reference  to  said  Ordinance  of  May 
3,  1918,  and  said  contract  of  August  6,  1918,  will  more 
fully  appear; 
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Now  This  Indenture  Witnesseth: 

That  in  consideration  of  One  Dollar  and  other  valu- 
able consideration  paid  by  the  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  and  of  fur- 
ther consideration  hereafter  to  be  paid,  as  more  fully 
set  forth  in  a  certain  deed  of  conveyance  made,  executed 
and  delivered  under  this  day  and  date  by  the  party  of 
the  first  part  to  the  party  of  the  second  part  hereto — 
the  part  of  the  first  part  hath  assigned,  transferred,  con- 
veyed and  set  over  unto  the  party  of  the  second  part,  its 
successors  and  assigns, 

First. — All  the  rights  of  the  said  party  of  the  first 
part  in  the  existing  agreements  under  which  it  supplies 
water  to  the  City  of  Bayonne  for  the  remaining  periods 
thereof,  said  agreements  being  as  follows,  viz: — 

1.  Agreement  made  the  sixth  day  of  Septem- 
ber, 1894,  between  W.  D'H.  Washington  and  Tur- 
ner A.  Beall,  parties  of  the  first  part,  and  the 
Mayor  and  Council  of  the  City  of  Bayonne,  which 
agreement  was  duly  signed  by  said  individual  con- 
tractors to  the  Xew  York  and  Xew  Jersey  Water 
Company  under  date  of  April  20,  1895. 

2.  Agreement  made  the  twenty-eighth  day  of 
June,  1904,  by  acceptance  by  the  Xew  York  and 
Xew  Jersey  Water  Company  of  Ordinance  of  the 
Mayor  and  Council  of  the  City  of  Bavonne.  ap- 
proved  June  24,   1904. 

3.  Agreement  made  October  6,  1909,  by  accept- 
ance by  the  Xew  York  and  Xew  Jersey  Water 
<  lompany  of  resolutions  adopted  by  the  Mayor  and 
Council  of  the  City  of  Bavonne  and  approved 
October  6,   1909. 

4.  Agreement  made  October  18, 1910,  by  accept- 
ance of  resolutions  of  the  Mayor  and  Council  of 
the  City  of  Bayonne,  determining  to  acquire  rights 
of  diversion  and  designating   Little   Falls  on   the 
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Passaic  River  as  the  source  of  the  City's  water 
supply  until  October  6,  1929,  for  the  purpose  of 
the  City's  contracts  with  the  New  York  and  New 
Jersey  Water  Company  and  for  the  use  of  the  City 
of  Bayonne  for  public  water  supply;  and  authoriz- 
ing condemnation  thereof  under  the  powers  of  the 
City,  but  at  the  expense  of  the  Water  Company. 

5.  Agreement  made  December  19,  1911,  by  ac- 
ceptance by  the  New  York  and  New  Jersey  Water 
Company  of  resolutions  adopted  by  the  Mayor  and 
Council  of  the  City  of  Bavonne  on  November  21, 
1911. 

(A  copy  of  each  said  Agreements  is  hereunto  annexed.) 

Second. — The  rights  and  interests  of  said  party  of 
the  first  part  in  the  contract  between  it  and  the  East 
Jersey  Water  Company,  dated  July  12,  1895,  and  right 
of  renewal  thereof  provided  for  in  said  contract,  and 
the  rights  and  interests  of  said  party  of  the  first  part 
in  the  later  amendments  of  and  supplements  to  the  said 
contract  (being  dated  respectively  September  1,  1899; 
May  29,  1902 ;  October  13,  1902 ;  July  1,  1903 ;  December 
13,  1907;  and  May  18,  1911)  so  far  as  the  same  relate 
to  the  diversion,  filtration,  pumping  and  delivery  into  the 
pipe  lines  leading  from  Kearny  to  Bayonne  of  a  supply 
of  water  for  the  uses  and  purposes  of  the  City  of  Bayonne 
and  of  consumers  who  may  be  supplied  with  water  from 
the  said  pipe  lines  upon  the  Kearny  Meadows. 

(A  copy  of  which  contract  and  of  each  of  the  amend- 
ments and  supplements  thereto  is  hereunto  annexed.) 

Third. — All  the  rights  and  interests  of  the  party  of 
the  first  part  in  existing  contracts  now  held  by  the  said 
party  of  the  first  part  with  any  consumer  of  water  sup- 
plied from  the  said  pipe  lines  upon  the  Kearny  Meadows, 
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as  such  contracts  will  more  fully  appear  in  the  schedule 
hereunto  annexed  and  made  a  part  of  this  agreement, 
and  marked  Schedule  A. 

To  have  and  to  hold  said  contracts,  and  all  the  right, 
title  and  interest  therein,  and  all  the  monies,  interest, 
benefit  and  advantage  whatsoever,  hereafter  to  accrue, 
arise  or  be  had  or  made  by  virtue  thereof,  unto  the  said 
The  Mayor  and  Council  of  the  City  of  Bayonne,  their 
successors  and  assigns,  to  their  own  use,  benefit  and 
behoof  forever;  the  said  The  Mayor  and  Council  of  the 
City  of  Bayonne,  their  successors  and  assigns,  to  well 
and  truly  fulfill  and  perform  all  and  singular  the  cove- 
nants and  conditions  in  said  contracts  contained  on  the 
part  of  the  party  of  the  first  part  hereto,  and  to  well  and 
truly  indemnify  and  save  the  party  of  the  first  part  harm- 
less therefrom. 

And  it  is  mutually  covenanted  and  agreed  that  all 
monies  due  for  water  delivered  to  any  person  or  cor- 
poration, under  said  assigned  contracts  or  otherwise,  by 
the  party  of  the  first  part  from  the  said  water  works,  on 
or  before  the  date  of  delivery  of  this  instrument,  shall 
belong  to  and  be  collected  by  the  party  of  the  first  part; 
and  all  monies  due  for  water  thereafter  delivered  shall 
belong  to  and  be  collected  by  the  party  of  the  second 
part. 

And  the  party  of  the  first  part  does  hereby  constitute 
the  said  The  Mayor  and  Council  of  the  City  of  Bayonne, 
as  attorney  for  the  party  of  the  first  part,  in  its  name 
or  otherwise,  but  at  its  own  costs,  to  take  all  legal 
measures  which  may  be  proper  or  necessary  for  the  com- 
plete recovery,  use  and  enjoyment  of  the  assigned 
premises. 

In  Witness  Whereof,  the  said  party  of  the  first  part 
has  caused  its  common  seal  to  be  hereto  affixed  and  these 
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premises  to  be  signed  by  its  President  and  attested  by 
its  Secretary. 

The  New  Yoek  and  New  Jersey  Water  Company, 

By     C.  A.  Dana, 

(Seal)  Vice-President. 

Attest: 

F.  C.  Earl, 
Secretary. 


ss. 


State'  of  New  Jersey, 
County     of     Hudson, 

Be  it  remembered,  that  on  this  6th  day  of  September, 
nineteen  hundred  and  eighteen,  before  me  a  Master  in 
Chancery  of  New  Jersey,  personally  appeared  Frederick 
C.  Earl,  who  being  by  me  duly  sworn  did  depose,  say  and 
prove  that  he  is  the  Secretary  of  the  corporation,  grantor 
in  the  within  assignment  and  is  subscribing  witness  there- 
to ;  that  the  seal  to  said  assignment  affixed,  as  deponent 
well  knows,  is  the  corporate  seal  of  said  corporation,  and 
that  said  seal  was  affixed  and  said  assignment  signed  and 
delivered  by  Charles  Dana,  who  at  the  time  of  such  sign- 
ing was  Vice-President  of  said  corporation,  and  at  his 
request  deponent  thereupon  signed  the  same  as  subscrib- 
ing witness.  That  said  assignment  was  executed  by 
authority  and  direction  of  a  resolution  passed  by  the 
Board  of  Directors  of  said  corporation. 

Frederick  C.  Earl. 

In  Witness  Whereof,  the  said  Secretary  hath  set  his 
hand  to  such  deposition,  and  I  have  hereunto  set  my  hand 
as  such  Master  in  Chancery  of  New  Jersey,  the  date  above 
written. 

James  Benny, 
Master  in  Chancery  of  N.  J. 
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SCHEDULE  A. 

Agreement  between  New  York  and  Xew  Jersey 
Water  Company  and  the  Mallinckrodt  Chemical  Works, 
—October  8,  1908. 

Agreement  between  Xew  York  and  Xew  Jersey 
Water  Company  and  the  Newark  Sanitary  Reduction 
Company, — April  15,  1909. 

Agreement  between  Xew  York  and  Xew  Jersey 
Water  Company  and  The  Newark  Plaster  Company, — 
June  18,  1909.  ' 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  the  Trexler  Lumber  Company  of 
Allentown,— September  9,  1909. 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  The  Snare  and  Triest  Company, — 
March  8,  1910. 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  The  Foundation  Company, — July 
26,  1910. 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  The  Indian  Refining  Company, — 
July  26,  1910. 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  the  Riverside  Steel  Casting  Com- 
pany,—June  7,  1911. 

Agreement  between  New  York  and  Xew  Jersey 
Water  Company  and  the  Terry  &  Tench  Company,  Inc., 
—June  15,  1911. 
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Agreement  between  New  York  and  New  Jersey 
Water  Company  and  the  Mutual  Chemical  Company, — 
October  14,  19.11. 

Agreement  between  New  York  and  New  Jersey 
Water  Company  and  the  City  of  Jersey  City, — January 
23,  1912. 


Purchase  Contract. 

This  indenture  made  this  sixth  day  of  September, 
One  thousand,  nine  hundred  and  eighteen,  between  the 

New  York  &  New  Jersey  Water  Company,  a  corpo- 
ration organized  under  the  laws  of  the  State  of  New  Jer- 
sey, party  of  the  first  part,  and  the 

Mayor  and  Council  of  the  City  of  Bayonne,  New  Jer- 
sey, a  municipal  corporation  of  the  State  of  New  Jersey, 
party  of  the  second  part, 

WITNESSETH, 

that  for  and  in  consideration  of  the  sum  of  Two  Million 
and  seventeen  thousand  dollars  ($2,017,000),  lawful 
money  in  hand  paid  or  to  be  paid  by  the  party  of  the 
second  part  to  the  party  of  the  first  part  as  follows : 

(a)  The  sum  of  One  Million,  four  hundred  and 
seventeen  thousand  dollars,  ($1,417,000),  paid  at  or 
before  the  sealing  and  delivery  of  these  presents, 
the  receipt  of  which  is  hereby  acknowledged,  and 

(b)  The  balance  of  the  said  purchase  price,  being 
the  sum  of  Six  hundred  thousand  dollars,  ($600,- 
000),  to  be  paid  on  February  1,  1920,  with  semi- 
annual interest  at  the  rate  of  5%  per  annum  from 
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the  date  hereof,  payable  on  February  1st  and  August 
1st  in  each  year,  upon  presentation  by  the  party  of 
the  first  part  to  the  party  of  the  second  part  of  a 
full  satisfaction  and  acquittance  from  a  certain 
mortgage  given  by  the  party  of  the  first  part  to  the 
State  Trust  Company  as  Trustee,  dated  April  20, 
1895,  and  recorded  in  the  office  of  the  Eegister  of 
Hudson  County,  at  Liber  336,  page  522,  on  August 
21,  1895;  and  of  a  certain  supplemental  mortgage 
thereto,  dated  October  29th,  1895,  and  recorded  in 
the  office  of  the  Eegister  of  Hudson  County  on 
March  19,  1896,  at  Liber  347  of  Mortgages,  page  266, 
which  original  and  supplemental  mortgages  are  now 
held  by  the  Guaranty  Trust  Company  of  Xew  York, 
as  Successor  Trustee,  to  secure  the  repayment  of  the 
aforementioned  sum  of  Six  Hundred  thousand  dol- 
lars ($600,000), 

the  party  of  the  first  part  has  granted,  bargained,  sold 
and  conveyed,  and  by  these  presents  does  grant,  bargain, 
sell  and  convey  unto  the  said  party  of  the  second  part, 
and  its  successors  and  assigns  forever,  and  the  said 
party  of  the  second  part  hereby  purchases  from  the  said 
party  of  the  first  part,  for  the  sum  of  $2,017,000,  herein- 
above expressed,  all  the  land,  buildings,  rights  of  way, 
pipe  lines,  contracts  and  easements  belonging  to  the  said 
party  of  the  first  part  which  are  now  used  for  supply- 
ing water  to  the  City  of  Bayonne  or  adapted  to  furnish 
such  supply — said  property  to  include  all  that  now  held 
and  operated  by  said  Company  located  in  Belleville  Ave- 
nue, between  the  intersection  of  Kearny  and  Belleville 
Avenues,  in  the  Town  of  Kearny,  in  the  County  of  Hud- 
son and  State  of  New  Jersey,  and  the  gate  house  of  said 
party  of  the. first  part  at  North  Arlington,  together  with 
said  gate  house  and  appurtenances,  and  the  private  right 
of  way  and  pipe  lines  to  and  across  the  Kearny  Meadows, 
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the  pipes  under  the  Hackensack  River  and  through  Jer- 
sey City  to  and  connecting  with  the  water  distributing 
system  of  the  City  of  Bayonne  at  Avenue  B  and  West 
56th  Street  and  Broadway  and  West  55th  Street  in  the 
City  of  Bayonne,  and  the  30-inch  steel  pipe  extending 
from  the  last  mentioned  point  through  Avenue  E  and 
certain  other  streets  in  said  City  to  a  point  at  or  near 
the  foot  of  Ingham  Avenue  in  the  City  of  Bayonne,  pur- 
suant to  a  certain  ordinance  adopted  by  said  Mayor  and 
Council  of  the  City  of  Bayonne  on  May  3,  1918,  and  to 
the  contract  contained  in  the  said  Ordinance  which  was 
duly  executed  by  the  parties  hereto,  and  delivered  on 
August  6,  1918, — including  the  following  described  par- 
cels of  land  situated  in  the  County  of  Hudson,  State  of 
New  Jersey,  that  is  to  say : 

First. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  over  and  through  the  lands  of  William 
Currie  and  James  Currie,  in  the  City  of  Bayonne,  de- 
scribed as  follows : 

A  strip  of  land  fifteen  feet  in  width,  Beginning  on 
the  southerly  line  of  the  lands  of  Elizabeth  M.  Fielder, 
on  the  shore  of  Newark  Bay  at  the  point  where  the  line 
between  Jersey  City  and  Bayonne  strikes  said  Bay  and 
running  thence  Southerly  along  the  monumented  line 
between  Bayonne  and  Jersey  City  to  the  center  line  of 
West  62nd  Street  on  the  South,  said  strip  of  land  lying 
to  the  West  of  and  bounding  on  said  monumented  line 
between  said  Cities;  said  pipe  lines  are  to  be  laid  upon 
said  strip  of  land  and  not  more  than  three  feet  apart  and 
whenever  the  same,  or  either  of  them,  is  once  located,  the 
location  of  the  same  is  not  to  be  changed;  (the  same  are 
to  be  laid  separate  and  free  from  the  right  of  way  here- 
tofore granted  through  the  property  of  the  Curries  for 
an  oil  pipe  line)  with  ingress  and  egress  to  construct, 
maintain,  operate,  repair  and  remove  the  same.     Being 
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the  same  property  coin-eyed  by  the  Executors  of  the 
estates  of  William  Currie  and  of  James  Currie  to  the 
New  York  and  New  Jersey  Water  Company,  by  deed 
dated  February  24,  1897,  and  recorded  in  the  office  of 
the  Register  of  the  County  of  Hudson,  New  Jersey,  on 
February  25,  1897,  in  Book  667  of  Deeds,  page  243. 

Second. —  The  right  of  way  to  lay  and  maintain  a 
water  pipe  line  over  and  through  the  lands  of  the  Lehigh 
Valley  Terminal  Railroad  Company,  in  the  City  of 
Bayonne,  described  as  follows : 

Under  the  right  of  way  of  the  said  Railway  Com- 
pany, the  said  water  pipe  to  be  within  the  lines  of  the 
roadway  of  what  is  known  as  Avenue  B  in  the  City  of 
Bayonne,  the  said  pipe  to  be  laid  six  feet  (6  ft.)  East 
of  the  Westerly  curb  lines  of  Avenue  B.  Being  the 
same  property  conveyed  by  the  Lehigh  Valley  Railroad 
Company  to  the  New  York  and  Xew  Jersey  Water  Com- 
pany by  deed  dated  October  15,  1896,  and  recorded  in  the 
office  of  the  Register  of  Hudson  County,  on  February  23, 
1897,  in  Book  667  of  Deeds,  page  169. 

Third. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  over  and  through  the  lands  of  James 
Wilkinson  in  the  City  of  Bayonne,  described  as  follows: 

A  strip  of  land  twenty  (20)  feet  in  width  parallel  with 
and  along  the  westerly  line  of  the  tow  path  of  the  Morris 
Canal,  from  West  Sixty-second  Street  to  Avenue  B,  said 
strip  being  the  easterly  end  of  lot  Numbered  Sixteen 
(16)  in  Block  Number  Four  (4)  as  shown  and  laid  down 
on  the  Assessment  Mai)  °f  the  City  of  Bayonne  afore- 
said, also  the  land  in  said  Street  and  Avenue  adjoining 
above  strip  to  the  center  lines  thereof.  With  ingress 
and  egress  to  construct,  maintain,  operate,  repair  and 
remove  the  same.  Being  the  same  property  conveyed  by 
James   Wilkinson    to    Turner   A.    Beall   by   deed   dated 
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December  26,  1895,  and  by  said  Beall  and  Wife  to  the 
New  York  and  New  Jersey  Water  Company  by  deed 
dated  February  24,  1897,  recorded  in  the  office  of  the 
Register  of  Hudson  County  on  February  25,  1897,  in 
Book  667  of  Deeds,  page  210. 

Fourth. — The  rigid  of  way  to  lay  and  maintain  a 
30-inch  water  pipe  line  under  and  along  the  spoil  bank 
and  tow  path  of  the  Morris  Canal  and  Banking  Company 
and  the  Lehigh  Valley  Railroad  ( 'ompany,  in  the  City  of 
Jersey  City,  Hudson  County  and  State  of  New  Jersey, 
as  set  forth  in  certain  agreements  between  the  said  Mor- 
ris Canal  and  Banking  ("ompany  and  the  Lehigh  Valley 
Railroad  Company,  and  the  New  York  and  New  Jersey 
Water  Company,  dated  the  9th  day  of  September  1896, 
and  the  17th  day  of  February  1897,  and  recorded  in  the 
office  of  the  Register  of  Hudson  County  on  February  23, 
1897,  in  Book  667  of  Deeds,  page  172. 

Fifth. — The  right  of  way  to  lay,  maintain  and  operate 
two  water  mains  not  exceeding  48  inches  in  diameter, 
under  and  across  the  Canal  of  the  Morris  Canal  and 
Banking  Company  and  the  Lehigh  Valley  Railroad  Com- 
pany, at  a  point  about  Nine  Hundred  (900)  Feet  West 
of  the  Hackensack  River  as  set  forth  in  certain  agree- 
ments dated  March  7,  1896,  and  September  1,  1904,  be- 
tween the  Morris  Canal  and  Banking  Company  and  the 
Lehigh  Valley  Railroad  Company,  and  the  New  York 
and  New  Jersey  Water  Company. 

Sixth. — The  right  of  way  to  lay  and  maintain  two  4- 
inch  water  pipe  lines  under  and  across  the  Canal  of  the 
Morris  Canal  and  Banking  Company  and  the  Lehigh  Val- 
ley Railroad  Company,  as  set  forth  in  agreement  of  said 
companies  with  the  New  York  and  New  Jersey  Water 
Company  dated  August  1,  1906 ;  also  the  right  to  lay  an 
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8-inch  discharge  pipe  to  empty  the  mains  of  the  Water 
Company  into  the  Canal,  dated  May  7,  1897 ;  also  the 
right  to  lay  a  10-inch  water  pipe  along  and  under  the  tow 
path  and  Canal  of  the  Morris  Canal  and  Banking  Com- 
pany, at  Bayonne,  as  shown  by  agreement  between  the 
same  parties,  dated  October  1st,  1904. 

Seventh. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  to  construct  and  maintain  a  tele- 
graph and  telephone  line  and  operate  the  same  over  and 
through  the  lands,  now  or  late  of  Elizabeth  M.  Fielder, 
in  Jersey  City,  N.  J.,  described  as  follows:  Block  num- 
bered Twelve  Hundred  and  fifty  A  (1250  A),  as  shown  on 
Map  of  that  portion  of  Jersey  City,  formerly  known  as 
Greenville,  published  by  N.  G.  Vreeland,  C.  E.  &  Sur- 
veyor 1881,  the  same  being  a  plot  of  land  about  two  hun- 
dred and  eight  (208)  feet  in  width  along  the  Morris 
Canal  and  extending  from  said  Morris  Canal  to  Newark 
Bay;  bounded  on  the  South  by  lands  of  James  Currie 
Estate  and  on  the  North  by  lands  of  Josiah  H.  Gautier — 
with  ingress  and  egress  to  construct,  maintain,  operate, 
repair  and  remove  the  same;  the  said  pipes  to  be  not 
over  thirty  (30)  inches  internal  diameter  and  laid  not 
more  than  two  feet  apart  and  after  once  being  laid  their 
position  shall  not  be  changed ;  the  top  of  said  pipes  shall 
be  laid  not  more  than  two  (2)  feet  nine  (9)  inches  above 
high  water  mark.  Being  the  same  right  of  way  and 
property  conveyed  by  Elizabeth  M.  Fielder  and  John  W. 
Fielder  to  Turner  A.  Beall  by  deed  dated  November  1st, 
1895,  and  recorded  in  the  office  of  the  Register  of  Hudson 
County,  New  Jersey,  on  February  23,  1897,  in  Book  667 
of  Deeds,  on  page  178. 

Eighth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  for  the  transportation  of  water,  and  to 
construct  and  maintain  a  telegraph  and  telephone  line 
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and  operate  the  same  over  and  through  the  lands  of  the 
Estate  of  Josiah  H.  Gautier,  deceased,  in  Jersey  City, 
N.  J.,  described  as  follows:  Block  Numbered  twelve 
hundred  and  fifty-two  B  (1252  B),  as  shown  on  said  map 
of  Greenville,  the  same  being  a  plot  of  land  about  one 
hundred  and  fifty-nine  (159)  feet  front  along  the  Morris 
Canal  and  extending  from  said  Canal  to  Newark  Bay, 
and  is  bounded  on  the  North  by  lands  formerly  owned  by 
Andrew  Clerk  and  on  the  South  by  lands  of  Elizabeth  M. 
Fielder,  with  ingress  and  egress  to  construct,  maintain, 
operate,  repair  and  remove  the  same.  Being  the  same 
property  conveyed  to  the  Executors  of  the  Estate  of 
Josiah  H.  Gautier,  deceased,  to  Turner  A.  Beall  by  deed 
dated  November  22nd,  1895,  and  recorded  in  the  office  of 
the  Register  of  Hudson  County,  New  Jersey,  on  the  23rd 
day  of  February,  1897,  in  Book  667  of  Deeds,  page  180. 

Ninth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  to  construct  and  maintain  a  tele- 
graph and  telephone  line  and  operate  the  same  over  and 
through  the  lands  of  the  estate  of  Andrew  Clerk,  de- 
ceased, in  Jersey  City,  N.  J.,  described  as  follows :  Block 
numbered  twelve  hundred  and  fifty-two  C  (1252  C),  as 
shown  on  said  map  of  Greenville,  being  a  plot  of  land 
about  one  hundred  and  fifty-one  (151)  feet  front  along 
the  Morris  Canal  and  extending  from  said  Canal  to 
Newark  Bay  and  is  bounded  on  the  North  by  lands  of 
Joseph  Godfrey  and  on  the  South  by  lands  of  the  Estate 
of  Josiah  H.  Gautier,  with  ingress  and  egress  to  con- 
struct, maintain,  operate,  repair  and  remove  the  same. 
Being  the  same  property  conveyed  by  Charles  E.  Imbrie 
and  wife,  Executors  of  the  Estate  of  Andrew  Clerk,  de- 
ceased, to  Turner  A.  Beall  by  deed  dated  May  6th,  1896, 
and  recorded  in  the  office  of  the  Register  of  Hudson 
County,  New  Jersey,  on  the  23rd  day  of  February,  1897, 
in  Book  667  of  Deeds,  page  183. 
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Tenth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines,  and  operate  the  same  over  and  through 
the  lands  of  Joseph  Godfrey  and  Amelia  R.  Godfrey,  his 
wife,  in  Jersey  City,  N.  J.,  described  as  follows: 

( )ne  piece  is  bounded  on  the  easterly  side  by  lands 
of  the  Morris  Canal  and  Banking  Company;  on  the  west- 
erly side  by  a  line  running  parallel  with  said  line  of 
lands  of  the  Morris  Canal  and  Banking  Company  and  of 
a  uniform  distance  of  twenty  feet  westerly  therefrom; 
on  the  southerly  side  by  lands  now  or  late  of  Andrew 
Clerk  in  the  limits  of  Gates  Avenue,  were  said  Gates 
Avenue  projected  across  said  Morris  Canal  to  said 
Newark  Bay ;  and  on  the  northerly  side  by  lands  of 
Elizabeth  I).  Baker  in  Sea  View  Avenue,  were  said 
Avenue  projected  across  said  Canal  to  said  Newark  Bay. 
The  other  piece  of  land  is  bounded  on  the  easterly  side 
by  lands  of  the  Morris  Canal  and  Banking  Company; 
the  westerly  side  by  a  line  running  parallel  with  said  line 
of  a  uniform  distance  of  twenty  feet  westerly  therefrom ; 
on  the  southerly  side  by  lands  of  Elizabeth  D.  Baker  in 
Girard  Avenue,  were  said  Girard  Avenue  projected 
across  said  Canal  to  Newark  Bay,  being  the  center  line 
of  Girard  Avenue  projected  to  Newark  Bay;  and  on  the 
northerly  side  by  the  northerly  line  of  lands  conveyed  to 
said  Joseph  Godfrey  by  Charles  Baker,  by  deed  duly 
recorded  in  the  Hudson  County  Register's  Office  in  Book 
484  of  Deeds  for  said  County  on  page  4(54,  and  re-record- 
ed in  Book  t>21  of  Deeds  for  said  County  on  page  99. 

The  same  being  a  strip  of  land  twenty  feet  wide  lying 
along  the  westerly  side  of  the  Morris  Canal.  With  in- 
gress and  egress  to  construct,  maintain,  operate,  repair 
and  remove  the  same. 

Being  the  same  property  conveyed  by  Joseph  Godfrey 
and  wife  to  the  New  York  and  New  Jersey  Water  Com- 
pany by  deed  dated  the  29th  day  of  November,  1895,  and 
recorded  in  the  office  of  the  Register  of  Hudson  County, 
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N.  J.,  on  February  23,  1897,  in  Book  662  of  Deeds,  page 
546. 

Eleventh. — -The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  operate  the  same  over  and  through 
the  lands  of  Elizabeth  D.  Baker,  located  in  Jersey  City, 
X.  J.,  and  described  as  follows:  One  piece  is  bounded  on 
the  easterly  side  by  lands  of  the  Morris  Canal  and  Bank- 
ing Company,  on  the  westerly  side  by  a  line  running 
parallel  with  said  line  of  lands  of  the  Morris  Canal  and 
Banking  Company,  and  of  a  uniform  distance  of  twenty 
feet  therefrom,  on  the  southerly  side  by  lands  of  Joseph 
Godfrey,  where  Sea  View  Avenue  if  projected  to  Newark 
Bay  would  intersect  said  line ;  on  the  northerly  side  by 
land  of  Atone  Sayle. 

The  other  piece  of  land  is  bounded  on  the  easterly 
side  by  lands  of  the  Morris  Canal  and  Banking  Company, 
on  the  westerly  side  by  a  line  running  parallel  with  said 
line  of  land  of  the  Morris  Canal  and  Banking  Company, 
and  of  a  uniform  distance  of  twenty  feet  westerly  there- 
from; on  the  southerly  side  by  the  southerly  line  of  the 
property  of  said  Elizabeth  D.  Baker,  conveyed  to  James 
linker  by  Henry  Harrison,  Trustee,  by  deed  duly  re- 
corded, on  the  northerly  side  by  the  center  line  of  Girard 
Avenue,  propected  across  said  Canal  to  Newark  Bay.  the 
same  being  the  dividing  line  of  lands  of  myself  and  of 
Joseph  Godfrey,  who  owns  the  land  on  the  northerly  side 
of  said  projected  line  of  Girard  Avenue  between  the 
Morris  Canal  and  Newark  Bay.  The  same  being  a  strip 
of  land  twenty  feet  wide  lying  along  the  westerly  side  of 
the  Morris  Canal.  With  ingress  and  egress  to  construct, 
maintain,  operate,  repair  and  remove  the  same.  Being 
the  same  property  conveyed  by  Elizabeth  D.  Baker  to 
the  New  York  and  New  Jersey  Water  Company,  by  grant 
of  right  of  way  dated  December  4,  1895,  and  recorded  in 
the  office  of  the  Begister  of  Hudson  County,  X.  J.,  on 
Fein  nary  23,  1897,  in  Book  6662  of  Deeds,  page  549. 
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Twelfth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  to  construct  and  maintain  a  tele- 
graph and  telephone  line  and  operate  the  same  over  and 
through  the  lands  of  Edward  Jackson  and  others  in 
Jersey  City,  N.  J.  Beginning  at  a  point  on  the  line  of 
the  Morris  Canal  where  the  same  is  intersected  by  the 
Southwesterly  line  of  land  formerly  of  Thomas  Jackson 
and  now  of  Julius  Miller;  thence  running  southwesterly 
along  said  Canal  one  hundred  and  forty-five  (145)  feet 
to  the  most  southwesterly  line  of  lands  conveyed  by  Eliz- 
abeth Gautier  to  Thomas  and  John  Jackson  by  deed 
dated  October  2nd,  1831 ;  thence  along  said  line  to  Newark 
Bay ;  thence  returning  to  the  place  of  beginning  and  run- 
ning from  thence  along  the  said  line  formerly  of  Thomas 
Jackson  and  now  of  Julius  Miller  in  a  Northwesterly  di- 
rection to  Newark  Bay;  thence  in  a  Southwesterly  direc- 
tion along  Newark  Bay  until  it  intersects  the  line  sec- 
ondly above  described — with  ingress  and  egress  to  con- 
struct, maintain,  operate,  repair  and  remove  the  same. 
Being  the  same  land  conveyed  by  Edward  Jackson  and 
others  to  Turner  A.  Beall  by  deed  dated  May  12th,  1896, 
and  recorded  in  the  office  of  the  Register  of  Hudson 
County,  N.  J.,  on  February  23rd,  1879,  in  Book  667  of 
Deeds,  page  185. 

Thirteenth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines,  and  to  operate  the  same  over  and 
through  the  lands  of  Lucinda  Lilliendahl,  in  the  City  of 
Jersey  City,  described  as  follows:  Lots  K  and  M,  in 
Block  No.  1264rV2,  as  the  same  is  shown  on  a  map  of  that 
portion  of  Jersey  City,  formerly  known  as  Greenville, 
published  by  N.  G.  Vreeland,  C.  E.  and  Surv.  1881.  Being 
a  strip  of  land  about  1130  feet  in  length  along  the  Morris 
Canal  and  extending  from  said  Canal  to  Newark  Bay, 
and  is  bounded  on  the  south  by  lands  of  Joseph  Godfrey 
and  on  the  north  by  lands  of  Richard  Uldrich.    Also  Lot 
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N,  in  Block  126414,  as  the  same  is  shown  on  the  above- 
named  map,  being  a  strip  of  land  about  62  feet  in  length 
along  the  Morris  Canal  and  extending  from  said  Canal 
westwardly  and  is  bounded  on  the  south  by  lands  of 
Richard  Uldrich  and  on  the  north  by  lands  of  Jacob  J. 
Detwiller.  With  ingress  and  egress  to  construct,  main- 
tain, operate,  repair  and  remove  the  same,  subject  to  any 
and  all  conditions  hereinafter  provided.  Being  the  same 
property  conveyed  to  Lucinda  Lilliendahl  and  Gustave 
A.  Lilliendahl  to  the  New  York  and  New  Jersey  Water 
Company,  by  deed  dated  the  8th  day  of  July,  1896,  and 
recorded  in  the  office  of  the  Register  of  the  County  of 
Hudson,  N.  J.,  on  February  25,  1897,  in  Book  667  of 
Deeds,  page  246. 

Fourteenth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  construct  and  maintain  a 
telegraph  and  telephone  line  and  operate  the  same  over 
and  through  the  lands  in  Jersey  City  of  Richard  Uldrich 
and  his  Wife,  described  as  follows:  Lots  Number  M. 
Two  (M.  2)  in  block  twelve  hundred  and  sixty-four  and 
one-half  (12641/i>)  as  shown  on  said  Map  of  Greenville, 
being  a  plot  of  land  about  two  hundred  and  fifteen  feet 
(215  ft.)  wide  along  the  Morris  Canal  and  extending 
from  said  Morris  Canal  to  Newark  Bay — with  ingress 
and  egress  to  construct,  maintain,  operate,  repair  and 
remove  the  same:  said  water  pipes  to  be  laid  between 
the  buildings  on  said  property  and  the  property  of  the 
Morris  Canal.  Being  the  same  property  conveyed  by 
Richard  Uldrich  and  Wife  to  Turner  A.  Beall  by  deed 
dated  September  21st,  1895,  and  recorded  in  the  office  of 
the  Register  of  Hudson  County,  N.  J.,  on  February  23, 
1897,  in  Book  667  of  Deeds,  page  189. 

Fifteenth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  to  construct  and  maintain  a  tele- 
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graph  and  telephone  line  and  operate  the  same  over  and 
through  the  lands  of  Jacob  J.  Detwiller  in  Jersey  City, 
N.  J.,  described  as  follows:  Lot  number  two  (2)  in  block 
twelve  hundred  and  seventy  (1270)  as  shown  on  said  map 
of  Greenville,  being  a  strip  of  land  about  five  hundred 
and  four  feet  (501  ft.)  in  width  along  the  Morris  Canal 
and  extending  from  said  Morris  Canal  to  Newark  Bay, 
and  is  bounded  on  the  South  by  lands  now  or  formerly 
owned  by  Adelia  B.  Pollock  and  extends  Northerly  from 
said  line  as  far  as  said  Jacob  J.  Detwiller  holds  title — 
with  ingress  and  egress  to  construct,  maintain,  operate, 
repair  and  remove  the  same ;  the  said  pipes  are  to  be  laid 
within  thirty  (30)  feet  of  the  property  of  the  Morris 
Canal  Company  and  are  not  to  be  more  than  eighteen 
inches  apart  and  when  once  laid  their  positions  are  not 
to  be  changed.  Being  the  same  property  conveyed  by 
Jacob  J.  Detwiller  to  Turner  A.  Beall  by  deed  dated 
November  7th,  1895,  and  recorded  in  the  office  of  the  Reg- 
ister of  Hudson  County,  N.  J.,  on  February  23,  1897,  in 
Book  667  of  Deeds,  page  191, 

Sixteenth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  operate  the  same  over  and  through 
the  lands  of  Emmet  Smith,  located  in  Jersey  City,  N.  J., 
described  as  follows:  All  that  tract  of  meadow  land  in 
Jersey  City,  Hudson  County,  New  Jersey,  known  as  Lot 
One  (1)  in  block  twelve  hundred  and  seventy  (1270)  on 
a  map  entitled  "Map  of  that  portion  of  Jersey  City  for- 
merly known  as  Greenville,  published  by  N.  G.  Vreeland, 
C.  E.  and  Surveyor"  bounded  Northerly  by  Swampy 
Creek,  "Westerly  by  lands  of  Jacob  J.  Detwiller,  and 
Easterly  by  the  Morris  Canal;  being  the  same  lot  con- 
veyed by  George  Vreeland  and  others  to  Emmet  Smith 
by  deed  dated  September  17th,  1896,  recorded  in  Hud- 
son County  Register's  Office  in  Book  651  of  Deeds,  page 
254.     With  ingress  and   egress  to  construct,   maintain, 
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operate,  repair,  and  remove  the  same.  Being  the  same 
property  conveyed  by  said  Emmet  Smith  to  the  New 
York  and  New  Jersey  Water  Company,  by  deed  dated 
February  17,  1897,  and  recorded  in  the  office  of  the  Reg- 
ister of  Hudson  County,  N.  J.,  on  February  23,  1897,  in 
Book  662,  of  Deeds,  page  552. 

Seventeenth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  operate  the  same  over  and 
through  the  property  of  Charles  Siedler,  in  Jersey  City, 
N.  J.,  described  as  follows:  Lot  #5  in  Block  #540  Ber- 
gen as  the  same  is  shown  on  map  entitled  "Title  and 
Assessment  Map"  of  that  portion  of  Jersey  City  which 
constituted  the  City  of  Bergen  prior  to  consolidation  in 
1870,  which  map  is  dated  1882,  made  by  L.  D.  Fowler, 
being  a  parcel  of  land  about  240  and  5/10  feet  in  width 
along  the  Morris  Canal  and  extending  from  said  Canal 
to  the  Hackensack  River,  bounded  on  the  North  by  lands 
now  or  formerly  owned  by  James  B.  Vredenburg  and  on 
the  South  by  lands  of  Abigail  P.  Wauters. 

Also  Lot  #1  and  #2  in  Block  1288,  as  the  same  are 
shown  on  the  map  of  that  portion  of  Jersey  City  formerly 
known  as  Greenville,  published  by  N.  G.  Vreeland,  C.  E. 
and  Surveyor,  Dated  1881.  Being  a  parcel  of  laud  about 
887  feet  in  width  along  the  Morris  ( "anal  and  extending 
from  said  Canal  to  Newark  Bay  or  Hackensack  River, 
bounded  on  the  North  by  land  now  or  formerly  of  Wil- 
liam D.  Edwards,  and  William  G.  Bumsted,  and  on  the 
South  by  lands  now  or  formerly  of  Jacob  J.  Detwiller. 
The  said  pipe  lines  to  be  laid  entirely  across  the  above 
described  parcels  of  land  but  within  thirty  (30)  feet  of 
the  property  of  the  Morris  Canal  Company  and  after 
being  once  laid  their  positions  are  not  to  be  changed,  witli 
ingress  and  egress  to  my  said  lands,  to  construct,  main- 
tain, and  operate  and  repair  and  remove  the  same,  to 
have  and  to  hold  the  same,  to  the  New  York  and  New 
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Jersey  Water  Company,  their  successors  and  assigns  for 
the  uses  and  purposes  herein  expressed.  Being  the  same 
property  conveyed  by  said  Charles  Seidler  and  wife  to 
the  New  York  and  New  Jersey  Water  Company,  by  deed 
dated  October  3rd,  1895,  and  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.,  February  23,  1897, 
in  Book  662  of  Deeds,  page  554. 

Eighteenth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  operate  the  same  over  and 
through  the  lands  of  William  D.  Edwards  and  others  in 
Jersey  City,  N.  J.,  and  described  as  follows :  Lot  Num- 
ber Nine  (9)  in  Block  twelve  hundred  and  eighty  nine 
(1289)  as  shown  on  said  Map  of  Greenville,  being  a  plot 
of  land  about  three  hundred  and  forty  four  feet  (344) 
in  width  along  the  Morris  Canal  and  extending  from 
said  Morris  Canal  to  Newark  Bay  and  Hackensack 
River;  the  said  pipe  lines  to  be  laid  entirely  across  the 
said  property  but  within  thirty  (30)  feet  of  the  property 
of  the  Morris  Canal  Company  and  are  not  to  exceed 
thirty  (30)  inches  internal  diameter  and  one  of  said 
pipes  to  be  laid  within  two  (2)  years  from  October  19th, 
1895,  with  ingress  and  egress  to  construct,  maintain, 
operate,  repair  and  remove  the  same,  and  when  once 
laid  their  positions  shall  not  be  changed.  Being  the 
same  property  conveyed  by  William  D.  Edwards  and 
others  to  Turner  A.  Beall  by  deed  dated  October  19th, 
1895,  and  recorded  in  the  office  of  the  Register  of  Hud- 
son County  on  February  23,  1897,  in  Book  667  of  Deed, 
page  93;  and  deed  dated  September  18,  1897  recorded 
in  the  office  of  the  Register  of  Hudson  County  on  Feb- 
ruary 21,  1898  in  Book  693  of  Deeds,  page  167. 

Nineteenth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  over  and  through  the  property  of 
George  F.  Gantz  in  Jersey  City,  N.  J.,  described  as  fol- 
lows : 
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Lots  Number  One,  Two  and  Three,  in  Block  Number 
Five  hundred  and  forty  (540)  Bergen,  as  the  same  is 
shown  on  Map  entitled  "Title  and  Assessment  Map"  of 
that  part  of  Jersey  City  which  constituted  the  City  of 
Berg-en  prior  to  consolidation  in  1870,  which  map  is 
dated  1882,  made  by  L.  D.  Fowler,  being  a  parcel  of  land 
about  Four  hundred  and  seventy  one  feet  (471)  in  width 
along  the  Morris  Canal  and  extending  from  the  said 
canal  to  the  Hackensack  River  bounded  on  the  North  by 
lands  of  Abigail  P.  Wauters,  and  on  the  South  by  the 
Newark  and  New  York  Railroad. 

Also  Lot  Number  2,  in  Block  Number  Twelve  hun- 
dred ninety  and  one-half  (1290V2)  as  the  same  is  shown 
on  the  map  of  that  portion  of  Jersey  City,  formerly 
known  as  Greenville  published  by  N.  G.  Vreeland,  Civil 
Engineer  and  Surveyor,  dated  1881.  Being  a  parcel  of 
land  about  six  hundred  and  twenty-five  feet  in  width 
along  the  Morris  Canal  and  extending  from  the  said 
Canal  to  the  Hackensack  River,  bounded  on  the  North  by 
lands  now  or  formerly  of  one  Benson,  and  on  the  South 
by  lands  of  the  Mollinckrodt  Chemical  Company. 

Also  Lot  Number  10  in  Block  Number  1289,  as  the 
same  are  shown  on  the  last  above  mentioned  map  made 
by  N.  G.  Vreeland.  Being  a  parcel  of  land  about  One 
hundred  and  seventy-three  feet  in  width  along  the  Mor- 
ris Canal  and  extending  from  the  said  Canal  to  the  Hack- 
ensack River,  bounded  on  the  North  by  lands  now  or 
formerly  of  Garret  G.  Vreeland,  and  on  the  South  by 
lands  of  William  D.  Edwards  and  William  G.  Bumsted. 
Being  the  same  property  conveyed  by  said  George  F. 
Gantz  to  the  New  York  and  New  Jersey  Water  Company 
by  deed  dated  October  15,  1895,  and  recorded  in  the 
office  of  the  Register  of  Hudson  County,  N.  J.,  in  Book 
6G7  of  Deeds,  page  195. 
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Twentieth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  construct  and  maintain  a 
telegraph  and  telephone  line  and  operate  the  same  over 
and  through  the  lands  of  Garret  G.  Vreeland  in  Jersey 
City,  being  described  as  follows:  Lot  Eleven  (11)  in 
Block  Number  Twelve  hundred  and  eighty  nine  (1289) 
as  shown  on  said  map  of  Greenville  being  a  plot  about 
Two  hundred  and  five  (205)  feet  in  width  along  the 
Morris  Canal  and  extending  from  said  Canal  to  Newark 
Bay  and  is  bounded  on  the  North  by  lands  of  George 
Vreeland  and  on  the  South  by  lands  of  George  F.  Gantz, 
with  ingress  and  egress  to  construct,  maintain,  operate, 
repair  and  remove  the  same.  Being  the  same  property 
conveyed  by  Garret  G.  Vreeland  to  Turner  A.  Beall  by 
deed  dated  May  8th,  1896,  and  recorded  in  the  office  of 
the  Register  of  Hudson  County,  N.  J.,  on  February  23, 
1897,  in  Book  667  of  Deed,  199. 

T 'went y- first. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  construct  and  maintain  a 
telegraph  and  telephone  line  and  operate  the  same  over 
and  through  lands  of  George  Vreeland  described  as  fol- 
lows: Lot  Number  twelve  (12)  in  Block  twelve  hundred 
and  eighty  nine  (1289)  as  shown  on  said  Map  of  Green- 
ville, being  a  plot  of  about  two  hundred  and  fifty  (250) 
feet  wide  along  the  Morris  Canal  and  extending  from 
said  Canal  to  Newark  Bay  and  Hackensack  River  and 
bounded  on  the  North  by  land  of  M.  DeM.  Vreeland  and 
on  the  South  by  lands  of  Garret  G.  Vreeland,  with  in- 
gress and  egress  and  to  construct,  maintain,  operate, 
repair  and  remove  the  same.  The  said  two  pipe  lines 
to  be  laid  entirely  across  the  above  described  property 
but  within  twenty  (20)  feet  of  the  property  of  the  Mor- 
ris Canal  Company  and  are  not  to  exceed  (30)  inches 
internal  diameter  and  to  be  laid  not  more  than  two  feet 
apart  and  after  once  being  laid  their  location  is  not  to 
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be  changed.  The  top  of  the  pipes  shall  be  not  more  than 
two  and  one-half  (21/2)  feet  above  the  surface  of  the 
meadow  land  lying  west  of  the  same  and  shall  have  a 
covering  over  them  of  not  less  than  six  (6)  inches  of 
solid  earth ;  Being  the  same  premises  conveyed  by  George 
Vreeland  to  Turner  A.  Beall  by  deed  dated  May  7th, 

1896,  and  recorded  in  the  office  of  the  Begister  of  Hudson 
County,  X.  J.,  February  23,  1897,  in  Book  667  of  Deeds, 
Page  201. 

Tu<jnty-second. — The  right  of  way  to  lay  and  main- 
tain two  water  pipe  lines  and  to  construct  and  maintain 
a  telegraph  and  telephone  line  and  operate  the  same  over 
and  through  the  lands  of  Michael  DeMott  Vreeland  in 
Jersey  City,  X.  J.,  described  as  follows:  Lot  number 
Thirteen  (13)  in  Block  number  twelve  hundred  and 
eighty-nine  (1289)  as  shown  on  said  map  of  Greenville, 
being  a  plot  of  land  about  two  hundred  fifty-seven  (257) 
feet  in  width  along  the  Morris  Canal  and  extending  from 
said  Canal  to  Xewark  Bay  and  bounded  on  the  Xorth 
by  lands  of  the  Mutual  Chemical  Company  and  on  the 
South  by  lands  of  George  Vreeland,  with  ingress  and 
egress  to  construct,  maintain,  operate,  repair  and  remove 
the  same.  Being  the  same  property  conveyed  by  Michael 
DeMott  Vreeland  and  wife  to  Turner  A.  Beall,  by  deed 
dated  May  8th,  1896,  and  recorded  in  the  office  of  the 
County  Register  of  Hudson  County,  X.  J.,  February  23, 

1897,  in  Book  667  of  Deeds,  page  203. 

Twenty-third. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  construct  and  maintain  a 
telegraph  and  telephone  line  and  operate  the  same  over 
and  through  the  lands  of  J.  Benjamine  Vreeland  in 
Jersey  City,  X.  J.,  described  as  follows :  Lot  number 
thirteen  (13)  in  Block  number  twelve  hundred  and  eighty 
nine  (1289)  as  shown  on  said  map  of  Greenville,  being 
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a  plot  of  land  about  two  hundred  and  fifty  seven  (257) 
feet  in  width  along  the  Morris  Canal  and  extending  from 
said  Canal  to  Newark  Bay;  bounded  on  the  North  by 
lands  of  George  Vreeland,  with  ingress  and  egress  to 
construct,  maintain,  operate,  repair  and  remove  the 
same.  Being  the  same  premises  conveyed  by  J.  Ben- 
jamine  Vreeland  and  wife  to  Turner  A.  Beall  by  deed 
dated  May  9th,  1896,  and  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.,  on  the  23rd  day  of 
February,  1897,  in  Book  662  of  Deeds,  page  521. 

Twenty-fourth. — The  right  of  way  to  lay  and  main- 
tain two  water  pipe  lines  and  to  construct  and  main- 
tain a  telegraph  and  telephone  line  and  operate  the  same 
over  and  through  the  lands  of  Anna  C.  Vreeland  and 
others  in  Jersey  City,  described  as  follows :  Lot  num- 
ber thirteen  (13)  in  Block  number  twelve  hundred  and 
eighty-nine  (1289)  as  shown  on  said  map  of  Greenville, 
being  a  plot  of  land  two  hundred  and  fifty-seven  (257) 
feet  in  width  along  the  Morris  Canal  and  extending  from 
said  Canal  to  Newark  Bay,  and  is  bounded  on  the  North 
by  lands  of  the  Mutual  Chemical  Company  and  on  the 
South  by  lands  of  George  Vreeland,  with  ingress  and 
egress  to  construct,  maintain,  operate,  repair  and  re- 
move the  same.  Being  the  same  premises  conveyed  by 
Anna  G.  Vreeland  and  others  to  Turner  A.  Beall,  by  deed 
dated  May  11th,  1896,  and  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.,  on  the  23rd  day  of 
February,  1897,  in  Book  662  of  Deeds,  page  522. 

Twenty- fifth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  operate  the  same  over  and 
through  the  lands  of  the  Mutual  Chemical  Company  in 
Jersey  City  described  as  follows:  Lot  number  fourteen 
(14)  and  part  of  fifteen  (15),  in  Block  twelve  hundred 
and  ninety  (1290),  as  shown  on  said  map  of  Greenville, 
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being  a  percel  of  about  two  hundred  fifty-five  feet  (255) 
in  width  along  the  Morris  Canal  and  extending  from  said 
Canal  to  Newark  Bay;  bounded  South  by  the  Vreeland 
property  and  North  by  the  Winner  property;  said  two 
water  pipes  not  to  exceed  thirty  (30)  inches  internal 
diameter  and  to  be  laid  not  more  than  eighteen  (18) 
inches  apart  and  after  once  laid  their  positions  are  not 
to  be  changed.  Said  two  pipes  are  to  be  laid  in  a  North- 
erly and  Southerly  direction  entirely  across  and  above 
described  land,  but  within  fifteen  (15)  feet  of  the  prop- 
erty of  the  Morris  Canal  Company — with  ingress  and 
egress  to  construct,  maintain,  operate,  repair  and  remove 
the  same.  Being  the  same  premises  conveyed  by  the 
Mutual  Chemical  Company  to  Turner  A.  Beall  by  deed 
dated  October  1st,  1895,  and  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.,  on  February  23,  1897, 
in  Book  662  of  Deeds,  page  524. 

Twenty-sixth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  operate  the  same  through  the 
lands  of  the  Mallinckrodt  Chemical  Works  in  Jersey 
City,  described  as  follows:  Lot  number  sixteen  (16),  in 
Block  twelve  hundred  and  ninety  (1290),  as  shown  on 
said  map  of  Greenville,  being  a  parcel  of  about  two  hun- 
dred and  seventy-six  (276)  feet  wide  along  the  Morris 
Canal  and  extending  from  said  Canal  to  Newark  Bay, 
the  said  two  water  mains  shall  not  exceed  thirty  (30) 
inches  internal  diameter  and  shall  be  laid  not  more  than 
eighteen  (18)  inches  apart  and  after  once  being  laid 
their  positions  shall  not  be  changed.  The  said  two  pipes 
shall  be  laid  in  a  Northerly  and  Southerly  direction  en- 
tirely across  the  above  described  land,  but  within  the 
following  bounds:  First,  a  line  ten  (10)  feet,  westerly 
from  and  parallel  with  the  property  of  the  Morris  Canal 
Company;  second,  a  line  thirty  (30)  feet  Westerly  from 
and  parallel  with  the  property  of  the  Morris  Canal  Com- 
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pany,  with  ingress  and  egress  to  construct,  maintain,  op- 
erate, repair  and  remove  the  same.  Being  the  same  land 
conveyed  by  the  Mallinckrodt  Chemical  Works  to  Turner 
A.  Beall,  by  deed  dated  December  28th,  1895,  and  record- 
ed in  the  office  of  the  Register  of  Hudson  County,  X.  J., 
on  the  first  day  of  March,  1897,  in  Book         ,  page 

Twenty-seventh. — All  the  right,  title  and  interest  of 
the  party  of  the  first  part  in  and  to  the  lands  formerly  of 
George  T.  White,  Executor  of  the  Estate  of  William 
White,  in  Jersey  City,  N.  J.,  described  as  follows : 
Bounded  Northwesterly  by  the  Northwesterly  line  of 
the  spoil  bank  of  the  Morris  Canal  Company  placed 
there  by  said  Company.  Southeasterly  by  the  southeast- 
erly line  of  the  tow  path,  Northeasterly  by  the  land  of 
the  Newark  and  New  York  Railroad  Company  and  South- 
westerly by  the  land  formerly  of  Garret  Newkirk.  Being 
a  part  of  the  tract  described  in  a  deed  made  by  Michael 
J.  Vreeland  and  wife  to  William  White  and  another, 
dated  July  5th,  1859,  and  recorded  in  the  Register's  of- 
fice of  Hudson  County,  N.  J.,  in  Book  73,  page  629. 
Being  the  same  property  conveyed  by  George  T.  White, 
Executor,  and  Nellie  H.  White,  Executrix,  to  the  New 
York  and  New  Jersey  Water  Company  by  deed,  dated 
September  25,  1896,  and  recorded  in  the  office  of  the  Reg- 
ister of  Hudson  County,  N.  J.,  on  the  31st  day  of  October, 
1896,  in  Book  659  of  Deeds,  page  70. 

Tiventy-eightli. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  operate  the  same,  so  far  as 
same  shall  affect  the  property  of  John  Handrahan  and 
Alice,  his  wife,  property  unlocated,  as  shown  by  release 
to  New  York  and  New  Jersey  Water  Company,  dated 
November  9,  1896,  and  recorded  in  the  office  of  the  Regis- 
ter of  Hudson  County,  N.  J.,  November  20,  1896,  in  Book 
65!)  of  Deeds,  page  279. 
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Twenty-ninth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  operate  the  same  through  lands 
and  under  the  tracks  and  roadbeds  of  the  Central  Rail- 
road of  New  Jersey,  in  Jersey  City,  and  in  the  Town  of 
Kearny,  Hudson  County,  New  Jersey,  as  shown  by  maps 
attached  to  certain  deeds  made  by  the  said  Central  Rail- 
road Company  of  New  Jersey  to  the  New  York  and  New 
Jersey  Water  Company  on  the  19th  day  of  February, 
1896,  and  recorded  in  the  office  of  the  Register  of  Hudson 
County,  on  February  23,  1897,  in  Book  622  of  Deeds, 
page  525. 

Thirtieth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  and  to  construct  and  maintain  a  tele- 
graph and  telephone  line  and  operate  the  same  over  and 
through  the  lands  of  Abigail  Wauters  and  others  in  Jer- 
sey City,  described  as  follows:  Lot  number  four  (4), 
Block  five  hundred  and  forty  (540),  as  shown  on  map  en- 
titled "Title  Assessment  Map  of  that  part  of  Jersey  City 
which  constituted  the  City  of  Bergen  prior  to  consolida- 
tion in  1870,"  which  map  is  dated  1882  and  was  made  by 
L.  D.  Fowler,  Surveyor,  the  same  being  a  plot  of  land 
about  five  hundred  and  twenty  (520)  feet  in  width  along 
the  Morris  Canal  and  on  the  Westerly  side  of  the  same 
bounded  on  the  North  by  land  of  Charles  Siedler,  South 
by  land  of  George  F.  Gantz — with  ingress  and  egress  to 
construct,  maintain,  operate,  repair  and  remove  the  same. 
The  water  pipes  to  be  laid  along  and  parallel  with  the 
Morris  Canal  Company's  property  and  not  more  than 
thirty  (30)  feet  distance  therefrom.  Being  the  same 
premises  conveyed  by  Abigail  P.  Wauters  and  others  to 
Turner  A.  Beall  by  deed  dated  September  3rd,  1896,  and 
recorded  in  the  office  of  the  Register  of  Hudson  County, 
X.  .J.,  on  September  14,  1896,  in  Book  653  of  Deeds,  page 
500. 


142 

Purchase  Contract. 

Thirty -first. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  operate  the  same  over  and 
through  the  Easterly  twenty  feet  of  the  lands  of  George 
W.  Flaacks  and  James  B.  Vredenburg  in  Jersey  City, 
being  lots  six  (6)  and  seven  (7),  in  Block  five  hundred 
and  forty  (540),  on  said  Bergen  map,  being  a  plot  of 
land  lying  between  the  property  of  the  Morris  Canal  and 
a  line  twenty  feet  west  of  the  same,  and  the  top  of  the 
pipe  to  be  laid  not  more  than  two  feet  six  inches  above 
high  water  level — with  ingress  and  egress  to  construct, 
maintain,  operate,  repair  and  remove  the  same.  Being 
the  same  property  conveyed  by  George  W.  Flaacks  and 
James  B.  Vredenburg  to  Turner  A.  Beall  by  deed  dated 
September  11th,  1895,  whereby  in  consideration  of  said 
grant  said  Turner  A.  Beall,  for  himself,  his  heirs  and 
assigns,  agrees  that  he  will,  on  demand  in  writing,  fur- 
nish to  the  said  Flaacks  and  Vredenburg,  their  heirs, 
lessees  or  assigns,  such  quantities  of  water  as  may  be 
desired,  at  the  prevailing  market  prices ;  said  deed  being- 
recorded  in  the  office  of  the  Register  of  Hudson  County, 
N.  J.,  on  the  23rd  day  of  February,  1897,  in  Book  662  of 
Deeds,  page  527. 

Thirty-second. — All  that  parcel  of  land  in  Jersey  City, 
New  Jersey,  described  as  follows : 

Beginning  at  a  point  on  the  Westerly  side  of  the  prop- 
erty of  the  Morris  Canal  and  Banking  Company  where 
the  same  is  intersected  by  the  division  line  between  the 
property  late  of  Flaacks  and  Vredenburg,  and  the  prop- 
erty next  and  adjoining  on  the  North  and  known  as  Plot 
number  nine  (9),  in  Block  five  hundred  and  forty  (540), 
on  said  Bergen  map ;  thence  running  Northwesterly  along- 
said  division  line  thirteen  hundred  and  seventy-three 
(1373)  feet,  more  or  less,  to  the  Hackensack  River ;  thence 
returning  to  the  point  of  beginning  and  running  South- 
westerly along  the  Morris  Canal  to  a  point  distant  twenty 
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(20)  feet  at  right  angles  from  the  line  first  drawn;  thence 
Northwesterly  parallel  to  the  line  first  drawn ;  and  dis- 
tant twenty  (20)  feet  at  right  angles  therefrom  thirteen 
hundred  and  seventy  (1370)  feet,  more  or  less,  to  the 
Hackensack  River ;  thence  Northerly  along  the  said  Haek- 
ensack  River  to  the  end  of  the  course  first  run;  together 
with  the  rights  acquired  by  said  Flaacks  and  Vredenburg 
to  the  lands  under  water  in  front  of  the  above  described 
property.  Being  the  same  tract  of  land  conveyed  by 
George  W.  Flaacks  and  James  B.  Vredenburg  and  their 
wives,  to  Turner  A.  Beall  by  deed  dated  September  10th, 
1895,  and  recorded  in  the  office  of  the  Register  of  Hudson 
County,  N.  J.,  in  Book  622  of  Deeds,  page  529. 

Thirty-third. — The  right  of  way  to  lay  and  maintain 
two  (2)  water  pipe  lines  for  the  transportation  of  water, 
and  operate  the  same  over  and  through  lands  of  the  Pas- 
saic Zinc  Company  in  the  Township  of  Kearny,  County 
of  Hudson,  State  of  New  Jersey,  described  as  follows: 

A  tract  of  land  conveyed  by  David  Anderson  and 
wife  to  said  Passaic  Zinc  Company,  by  deed  dated  July 
1st,  1874,  and  recorded  in  the  Register's  office  of  Hudson 
County,  in  Liber  272  of  Deeds,  page  449,  etc. 

The  said  two  water  pipes  to  be  laid  within  the  follow- 
ing described  bounds :  Commencing  at  a  cedar  monu- 
ment standing  about  nine  hundred  and  sixty-eight  (968) 
feet  southerly  from  the  center  of  the  Newark  Plank  Road 
and  about  twelve  hundred  and  five  (1205)  feet  westerly 
from  high  water  line  of  the  Hackensack  River  and  from 
said  monument  to  run  first,  North  thirty  degrees  twenty- 
one  minutes  East  nine  hundred  and  sixty-eight  (968)  feet, 
more  or  less,  to  the  center  of  said  Newark  Plank  Road, 
thence  returning  to  the  said  monument  at  the  place  of 
beginning  and  to  run  second,  South  fifty-nine  degrees 
thirty-nine  minutes  East  twelve  hundred  and  five  (1205) 
feet  to  high  water  line  of  the  Hackensack  River.     The 


144 
Purchase  Contract. 

space  to  be  occupied  by  said  pipe  lines  to  be  between 
the  two  last  above  described  lines  and  lines  parallel 
thereto  and  ten  (10)  feet  distant  Northerly  from  the  sec- 
ond described  line,  with  such  reasonable  additional  width 
at  the  intersection  of  these  two  lines  as  may  be  necessary 
for  masonry  and  trussing  to  retain  the  pipes  in  the  posi- 
tion in  which  they  are  laid  and  also  with  such  additional 
width  adjoining  high  water  line  of  the  Hackensack  River 
as  may  be  necessary  for  the  masonry  to  securely  anchor 
said  pipe  lines,  but  after  once  being  laid  the  position 
of  said  pipes  is  not  to  be  changed.  With  ingress  and 
egress  to  construct,  maintain,  operate,  repair  and  remove 
the  same.  The  right  of  way  being  given  on  condition 
that  the  laying  of  said  water  pipes  shall  be  completed 
within  eighteen  months  from  October  13th,  1895,  unless 
prevented  by  litigation.  In  all  events  to  be  completed 
and  ready  for  delivery  of  water  therefrom  within  three 
years  from  said  date. 

Being  the  same  property  conveyed  by  the  Passaic 
Zinc  Company  to  Turner  A.  Beall  by  deed  dated  October 
3rd,  1895,  and  by  said  deed  said  Turner  A.  Beall  cove- 
nants, for  himself,  his  heirs,  and  assigns,  to  place  in  such 
locations  as  the  Passaic  Zinc  Company  shall  designate 
and  to  furnish  to  said  Zinc  Company,  its  successors  and 
assigns,  upon  demand  in  writing,  water  from  said  pipes 
at  the  minimum  market  rate  paid  by  any  consumer  of 
an  equal  quantity  of  water  from  said  pipe  line,  so  long 
as  said  pipes  shall  remain  upon  the  said  property,  said 
deed  being  recorded  in  the  office  of  the  Register  of  Hud- 
son County,  X.  J.,  on  February  23,  1897,  in  Book  662  of 
Deeds,  page  534. 

Thirty-fourth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  for  the  transportation  of  water,  and 
to  operate  the  same  over  and  through  the  lands  of  the 
Pike  Estate  in  the  Township  of  Kearny,  County  of  Hud- 
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son,  in  the  State  of  New  Jersey,  on  the  location  shown 
on  map  annexed  to  deed  dated  April  20,  1896,  from  Ellen 
M.  Pike  and  others  to  the  New  York  and  New  Jersey 
Water  Company,  which  was  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.,  on  May  25th,  1896,  in 
Book  645  of  Deeds,  page  347. 

Thirty- fifth. — The  right  of  way  to  lay  and  maintain 
two  pipe  lines  through  the  lands  and  under  the  tracks 
and  roadbed  of  the  United  New  Jersey  Railroad  and 
Canal  Company  and  the  Pennsylvania  Railroad  Com- 
pany, in  Kearny,  New  Jersey,  being  the  same  property 
conveyed  by  agreement  dated  the  11th  day  of  December 
1895  between  said  Railroad  Companies,  and  the  New 
York  and  New  Jersey  Water  Company,  and  recorded 
on  February  25,  1897,  in  the  office  of  the  Register  of 
Hudson  County,  N.  J.,  in  Book  667,  of  Deeds,  page  207. 

Thirty-sixth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  and  to  operate  the  same  under  the 
tracks  and  roadway  of  the  Erie  Railroad  Company,  in 
the  Township  of  Kearny,  County  of  Hudson,  and  State 
of  New  Jersey,  as  shown  by  deed  from  the  Erie  Rail- 
road Company  to  the  New  York  and  New  Jersey  Water 
Company,  dated  March  18,  1896  and  recorded  in  the 
office  of  the  Register  of  Hudson  County,  N.  J.,  on  Febru- 
ary 23,  1897,  in  Book  662,  of  Deeds,  page  540. 

Thirty-seventh. — The  right  of  way  to  lay  and  main- 
tain two  water  pipe  lines  under  the  tracks  of  the  Newark 
and  Hudson  Railroad  Company  and  the  New  York  and 
Greenwood  Lake  Railroad  Company,  as  shown  by  agree- 
ment between  the  Erie  Railroad  Company  and  the  New 
York  and  New  Jersey  Water  Company,  dated  November 
25,  1904,  and  not  recorded. 
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Thirty-eighth. — The  right  of  way  to  lay  and  main- 
tain two  water  pipe  lines  and  to  operate  the  same  under 
the  tracks  of  the  New  York  and  Greenwood  Lake  Kail- 
road  Company  as  shown  by  conveyance  from  said  Rail- 
road Company  to  the  New  York  and  New  Jersey  Water 
Company,  dated  June  23,  1896,  and  recorded  in  the  office 
of  the  Register  of  Hudson  County,  N.  J.,  on  February 
23,  1897,  in  Book  662  of  Deeds,  page  542. 

Thirty-ninth. — Agreement  with  the  Public  Service 
Railway  Corporation,  dated  December  9th,  1909,  for  the 
laying  of  an  additional  pipe  line  by  the  New  York  and 
New  Jersey  Water  Company  under  the  tracks  of  the  said 
Railways  at  Newark  Turn  Pike  and  Newark  Plank  Road, 
and  not  recorded. 

Fortieth. — The  right  of  way  to  lay  and  maintain  two 
water  pipe  lines  through  and  over  the  lands  of  Robert 
Allen  and  Michael  Forrest,  in  the  Township  of  Kearny, 
County  of  Hudson,  and  State  of  New  Jersey,  as  shown 
by  deed  dated  June  26th,  1896,  and  recorded  in  the  office 
of  the  Register  of  Hudson  County,  N.  J.,  February  23, 
1897,  in  Book  662  of  Deeds,  page  545. 

Forty-first. — Certain  lands  and  rights  of  way  in  the 
Borough  of  North  Arlington,  conveyed  by  Henry  F. 
Torrey  to  the  New  York  and  New  Jersey  Water  Com- 
pany by  Warranty  Deed  as  follows : 

Deed  dated  October  15,  1896  and  recorded  in  the  office 
of  the  Clerk  of  Bergen  County,  N.  J.  on  November  11, 
1896,  in  Book  437  of  Deeds,  page  146; 

Deed  dated  October  20,  1896  and  recorded  in  the  office 
of  the  Clerk  of  Bergen  County,  N.  J.  on  November  11, 
1896,  in  Book  437  of  Deeds,  page  149 ; 
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Deed  dated  January  23,  1899,  and  recorded  in  the 
office  of  the  Clerk  of  Bergen  County,  N.  J.  on  January 
23,  1899  in  Book  479  of  Deeds,  page  182. 

Forty-second. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  for  the  transportation  of  water 
through  the  property  of  Charles  H.  Detwiller  in  Jersey 
City,  N.  J.,  described  as  follows :  Beginning  at  the  North- 
westerly corner  of  lot  hereby  described  on  the  bank  of 
Newark  Bay,  and  running  (1)  South  twenty  seven  and 
one-half  degrees  (27Vo)  East  four  and  ninety  three  links 
to  Canal  Bank,  thence  (2)  along  the  Canal  Bank  South 
ten  degrees  (10)  West  one  chain  to  Creek,  thence  (3) 
along  said  Creek  to  Newark  Bay  South  seventy-eight 
degrees  (78  )  West  one  chain  and  thirty  four  links,  thence 
(4)  along  the  Bay  five  chains  and  seventy  one  links  to  the 
beginning  point,  containing  three-quarters  (%)  of  an 
acre  more  or  less.  Bounded  on  the  North  by  lands  now 
or  late  of  Peter  Rowe,  on  the  East  by  the  Canal,  on  the 
South  by  Creek  and  on  the  West  by  Newark  Bay.  Being 
the  same  premises  conveyed  by  William  Ontard  to  Adelia 
B.  Pollock  by  deed  dated  December  12th,  1876,  and  re- 
corded in  Liber  306  page  227  and  being  the  same  premises 
devised  by  Adelia  B.  Pollock  to  Janet  Olcott  by  Will 
dated  September  21st,  1875  and  recorded  in  Book  10  of 
Wills  for  Hudson  County,  page  161.  With  ingress  and 
egress  to  construct,  maintain,  operate,  repair  and  re- 
move the  same,  subject  to  the  conditions  hereinafter 
provided;  to  have  and  to  hold  the  same  to  the  said  New 
York  and  New  Jersey  Water  Company,  its  successors 
and  assigns,  for  the  uses  and  purposes  herein  expressed, 
the  said  grantor  to  fully  use  and  enjoy  the  said  premises, 
except  for  the  purposes  herein  granted  to  said  New 
York  and  New  Jersey  Water  Company.  Being  the  same 
property  conveyed  by  said  Charles  H.  Detwiller  and  wife 
to  the  New  York  and  New  Jersey  Water  Company,  by 
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deed  dated  June  3rd,  1908,  and  recorded  in  the  book  of 
the  Register  of  Hudson  County,  X.  J.  on  June  8th,  1908, 
in  Book  1015,  of  Deeds,  page  144. 

Forty-third. — All  that  certain  lot,  tract,  or  parcel  of 
land  situated  in  the  City  of  Bayonne,  County  of  Hudson, 
and  State  of  New  Jersey,  described  as  follows : 

Beginning  at  a  point  in  the  Northwesterly  side  of 
Avenue  B.  distant  Northwesterly  twenty-five  (25)  feet 
from  the  corner  formed  by  the  intersection  of  the  North- 
easterly side  of  West  Fifty-sixth  Street  with  the  North- 
westerly side  of  Avenue  B.  and  thence  running  (1) 
Northwesterly  parallel  with  West  Fifty-sixth  Street  one 
hundred  (100)  feet;  thence  (2)  Northeasterly  parallel 
with  Avenue  B.  twenty-five  (25)  feet;  thence  (3)  South- 
easterly parallel  with  the  first  course  one  hundred  (100) 
feet  to  said  side  of  Avenue  B.  and  thence  (4)  Southwest- 
erly along  said  side  of  Avenue  B.  twenty-five  (25)  feet 
to  the  point  or  place  of  beginning. 

Being  the  same  premises  conveyed  to  the  party  of 
the  first  part  by  two  deeds,  one  by  Torkild  Rieber  and 
wife,  Lois  Colin  and  wife,  Thomas  M.  O'Brien  and  wife 
and  Maurice  Heilbrun  and  wife,  by  deed  dated  Febru- 
ary 1st,  1912  and  recorded  in  Book  1106  of  Deeds  for 
Hudson  County  on  pages  645,  and  the  other  by  Muugo 
J.  Currie,  James  Currie  and  Alexander  Currie,  all  un- 
married, by  deed  dated  August  8,  1911,  and  recorded  in 
Book  1190  of  Deeds  for  said  County  on  Page  178  &c. 
Being  the  same  property  conveyed  by  the  Peninsular 
City  Company  to  the  New  York  and  New  Jersey  Water 
Company  by  Warranty  Deed,  dated  October  2,  1915,  and 
recorded  in  the  office  of  the  Register  of  Hudson  County, 
N.  J.,  on  November  30,  1915,  in  Book      ,  page 

Forty-fourth. — Also  all  right,  title  and  interest 
acquired  by  the  New  York  and  New  Jersey  Water  Com- 
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pany  under  and  pursuant  to  a  certain  award  of  Commis- 
sioners in  Condemnation  dated  January  30,  1912,  in  the 
matter  of  the  taking  by  the  Mayor  and  Council  of  the 
City  of  Bayonne,  of  the  right  to  lay  an  additional  water 
pipe  as  against  the  Morris  Canal  and  Banking  Company 
and  the  Lehigh  Valley  Railroad  Company  as  lessees 
thereof,  over  and  through  the  property  of  said  defendant 
Companies  in  Bayonne  and  Jersey  City,  together  with 
the  satisfaction  of  said  award. 

Forty-fifth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  through  the  property  of  the  New- 
ark Factory  Sites,  Inc.,  in  the  Town  of  Kearny,  New  Jer- 
sey, being  the  same  property  described  in  deed  dated 
September  5,  1917,  by  said  Company  to  the  New  York 
and  Xew  Jersey  Water  Company,  and  recorded  in  the 
office  of  the  Register  (if  Hudson  County,  New  Jersey,  on 
November  12,  1917,  in  Book  ,  page 

Forty-sixth. — The  right  of  way  to  lay  and  maintain 
two  water  pipe  lines  across  and  through  certain  proper- 
ties of  the  City  of  Jersey  City,  X.  J.  West  of  the  Morris 
Canal,  as  shown  by  agreement  between  the  Mayor  and 
Council  of  the  City  of  Bayonne  and  the  New  York  and 
New  Jersey  Water  Company,  dated  January  23,  1912 
(not  recorded). 

Forty-seventh. — All  the  right,  title  and  interest  of  the 
New  York  and  New  Jersey  Water  Company  to  build, 
construct  and  maintain  a  tunnel  containing  two  30-inch 
water  pipe  lines  under  the  tracks  of  the  Pennsylvania 
Railroad  Company  and  of  the  Delaware,  Lackawanna 
and  Western  Railroad  Company,  under  and  pursuant  to 
certain  agreements  made  as  follows,  viz  : 
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Agreement  between  the  Pennsylvania  Railroad  Com- 
pany, as  lessee  of  the  United  New  Jersey  Railroad 
and  Canal  Company  dated  September  1,  1917,  and  the 
Suburban  Investment  Company;  and 

Agreement,  of  the  Delaware,  Lackawanna  and  Western 
Railroad  Company,  dated  December  21, 1917,  with  the 
said  Suburban  Investment  Company; 

both  of  which  agreements  have  been  fully  assigned  by 
the  said  Suburban  Investment  Company  to  the  Xew  York 
and  New  Jersey  Water  Company,  the  Grantor  hereunder, 
on  the  4th  day  of  September,  1918;  and  which  agree- 
ments, all  its  rights,  title  and  interest  therein  the  Xew 
York  and  New  Jersey  Water  Company  hereby  conveys 
to  the  Mayor  and  Council  of  the  City  of  Bayonne  in 
accordance  with  the  terms  and  conditions  thereof. 

Together  with  all  the  land,  buildings,  rights  of  way, 
pipe  lines,  contracts  and  easements  belonging  to  the  said 
party  of  the  first  part,  which  are  now  used  for  supplying 
water  to  the  City  of  Bayonne  or  adapted  to  furnish  such 
supply,  as  mentioned  and  described  in  the  aforesaid 
Ordinance  of  May  3,  1918;  including  all  the  land,  rights 
and  easements  conveyed  by  Turner  A.  Beall  and  wife  to 
the  New  York  and  New  Jersey  WTater  Company,  by  deed 
dated  February  24,  1897,  and  recorded  in  the  office  of  the 
Register  of  Hudson  County,  N.  J.  on  February  25,  1897, 
in  Book  of  Deeds  667,  page  210. 

To  have  and  to  hold  said  lands,  buildings,  rights  of 
way,  pipe  lines,  contracts  and  easements,  as  aforesaid  to 
the  said  party  of  the  second  part,  its  successors  and 
assigns  to  their  own  proper  use,  benefit  and  behoof  for- 
ever. 

Said  party  of  the  first  part  and  its  sucessors,  and 
all  and  every  other  person  or  persons,  corporation,  or 
corporations,  whosoever,  lawfully  or  equitably  deriving 
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any  estate,  right,  title,  or  interest  of,  in  or  to  the  here- 
inbefore granted  premises,  for,  under  or  in  trust  for 
them,  shall  and  will,  at  any  time  or  times  hereafter,  upon 
the  reasonable  request  and  at  the  proper  costs  and 
charges  in  the  law  of  the  said  party  of  the  second  part, 
its  successors  and  assigns  makes,  do  execute  or  cause  or 
procure  to  be  made,  done  or  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  acts,  convey- 
ances and  assurances,  in  the  law,  for  the  better  and  more 
effectual  vesting  and  confirming  the  premises  hereby 
intended  to  be  granted,  in  and  to  the  said  party  of  the 
second  part,  its  successors  or  assigns  of  its  counsel 
learned  in  the  law,  shall  be  reasonably  devised,  advised, 
or  required. 

In  Witness  Whereof,  the  said  party  of  the  first  part 
has  caused  its  common  seal  to  be  hereto  affixed  and  these 
"presents  to  be  signed  by  its  President  and  attested  by 
its  Secretary. 

The  New  York  and  New 
Jersey  Water  Company, 

By     (s)  C.  A.  Dana, 

Vice-President. 

Attest : 

F.  C.  Earl, 
Secretary. 
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State  of  New  Jersey, 


County  of  Hudsox, 

Be  it  remembered,  that  on  this  6th  day  of  September 
Nineteen  hundred  and  eighteen,  before  me,  a  Master  in 
Chancery,  personally  appeared  Frederick  C.  Earl,  who 
being  by  me  duly  sworn,  did  depose,  say  and  prove  that 
he  is  the  Secretary  of  the  corporation,  grantor  in  the 
within  deed  and  is  subscribing  witness  thereto ;  that  the 
seal  to  said  deed  affixed,  as  deponent  well  knows,  is  the 
corporate  seal  of  said  corporation,  and  that  the  said  seal 
was  affixed  and  said  deed  signed  and  delivered  by  Charles 
A.  Dana,  Vice-President  of  said  corporation,  as  the  vol- 
untary act  and  deed  and  by  authority  of  such  corpora- 
tion, and  that  at  his  request  deponent  thereupon  signed 
the  same  as  subscribing  witness.  That  said  deed  was 
executed  by  the  authority  and  direction  of  a  resolution  of 
the  Board  of  Directors  of  said  Corporation. 

Frederick  C.  Earl. 

Ix  Witxess  Whereof,  the  said  Secretary  hath  set  his 
hand  to  such  disposition  and  I  have  hereunto  set  my  hand 
as  such  Master  in  Chancery  of  New  Jersey,  the  date 
above  written. 

James  Bexxy, 
Master  in  Chancery  of  N.  J. 

Eeceivecl  in  the  Office  of  the  Register 

of  the  County  of  Hudson,  X.  J. 

at  12.01  P.  M.  o'clock, 

September  10,  1918, 

Recorded  in  Book  1289  of  Deeds. 

For  said  County  on  page  322,  etc. 

Johx  J.  Moxohax, 
Register. 
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STATE   OF   NEW   JERSEY. 
Board  of  Public  Utility  Commissioners. 


In  the  Matter 

of  the 

Complaint    of   the    City   of   Bayonne  /      Report, 
in  Re   Service   vs.   New  York   and 
New  Jersey  Water  Company. 


Daniel  J.  Murray,  for  the  City  of  Bayonne ; 

C.   A.  Dana,   for   the   New  York   and   New   Jersey 
Water  Company. 

In  a  complaint  filed  with  this  Board  the  City  of 
Bayonne  alleges  that  the  New  York  and  New  Jersey 
Water  Company  furnishes  and  supplies  water  to  the 
City  of  Bayonne  by  virtue  of  a  contract  made  by  the  said 
City  with  one  William  H.  Washington  and  Turner  A. 
Beall  on  September  6,  1804,  which  said  contract  was  as- 
signed and  transferred  to  the  said  New  York  and  New 
Jersey  Water  Company;  that  in  and  by  the  same  it  was 
agreed  by  the  contractors  that  upon  payment  of  the  com- 
pensation therein  provided  they  would  "furnish  and 
supply  an  ample  supply  of  pure  and  wholesome  water"; 
that  during  the  past  year  and  particularly  between  the 
first  day  of  November,  1917,  and  the  first  day  of  Feb- 
ruary, 1918,  the  Water  Company  failed  and  neglected 
to  comply  with  the  provisions  of  said  contract  and  "to 
furnish  an  ample  supply  of  pure  and  wholesome  water 
and  all  water  required  for  and  by  the  City  of  Bayonne"; 
that  the  amount  of  water  so  supplied  has  been  inadequate 
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for  the  use  of  said  City  and  has  resulted  not  only  in 
great  danger  to  the  property  owners  in  case  of  a  con- 
flagration but  that  the  health  of  the  residents  of  said 
City  is  jeopardized  because  of  said  inadequate  supply. 
The  prayer  of  the  petition  is  that  this  Board  investigate 
the  matter  and  that  an  order  be  made  "requiring  said 
Company  not  only  to  fulfill  its  contract  to  supply  a  good 
and  sufficient  supply  of  pure  and  wholesome  water  daily, 
but  also  to  furnish  all  the  water  required  by  the  City  of 
Bayonne  and  its  inhabitants."  No  answer  was  filed  by 
the  respondent  to  this  petition. 

The  proceedings  were  started  upon  informal  com- 
plaint of  the  City  pursuant  to  a  letter  addressed  to  the 
Board  transmitting  a  copy  of  a  resolution  adopted  by  the 
governing  officials  of  the  City  on  January  25, 1918.  Upon 
this  informal  complaint  the  matter  was  set  down  for 
hearing  on  February  6.  The  resolution  of  the  governing 
officials  of  the  City  consisted  of  a  preamble  reciting  an 
inadequacy  in  amount  of  water  and  the  failure  by  the 
Water  Company  to  maintain  a  pressure  of  forty-five 
pounds,  and  a  resolution  that  this  Board  investigate.  At 
the  first  hearing  of  the  matter  the  complaint  of  the  City 
resolved  itself  to  lack  of  pressure.  Numerous  witnesses 
were  produced  by  the  City  which  showed  that  in  addition 
to  lack  of  pressure  there  appeared  to  be  an  inadequate 
supply  of  water.  The  City  based  its  case  upon  a  contract 
made  by  one  "William  H.  Washington  and  Turner  A.  Beall 
with  the  Mayor  and  Council  of  the  City  of  Bayonne, 
dated  September  6,  1891.  This  contract  was  offered  and 
received  in  evidence.  This  provided  for  the  supplying 
to  the  City  of  "an  ample  supply  of  pure  and  wholesome 
water  to  be  delivered  from  available  water  sources  into 
the  system  of  pipes  now  constructed  or  hereafter  to  be 
constructed  by  the  City"  at  such  points  in  said  City  as 
shall  l)e  designated  by  the  Mayor  "under  a  pressure  of 
not  less  than  forty-five  pounds  to  the  square  inch."    The 


155 

Report  of  Public  Utility  Commission. 

contract  further  provides  for  the  quality  of  the  water 
and  for  a  daily  supply  of  2,500,000  gallons  as  the  min- 
imum to  be  received  and  paid  for  during-  the  first  year, 
the  minimum  annual  amount,  however,  to  be  paid  for  by 
the  City  being  730,500,000  annually,  and  during  the  sec- 
ond year  of  said  supply  a  minimum  of  912,500,000  an- 
nually," and  thereafter  to  provide  and  maintain  a  daily 
supply  of  water  equal  to  all  the  requirements  of  the  party 
of  the  second  part  (the  City),  provided  that  the  said 
party  of  the  second  part  shall  in  all  cases  give  six  months' 
written  notice  to  the  parties  of  the  first  part  of  any  in- 
crease in  supply  required  over  2,500,000  gallons  daily." 
The  contract  further  provides  for  the  payment  for  the 
water  supply,  and  was  for  a  period  of  twenty-five  years 
with  the  option  of  the  City,  at  the  expiration  of  ten  years 
from  the  date  thereof  or  the  expiration  of  any  five  years 
thereafter,  upon  giving  one  year's  written  notice  of  such 
intent,  to  purchase  the  plant  supplying  the  water  at 
terms  therein  stated.  There  are  other  provisions  in  the 
contract  which  are  not  pertinent  to  the  complaint. 

The  testimony  produced  at  the  first  hearing  involved 
not  only  the  question  of  pressure,  but  related  to  an  in- 
adequacy in  the  amount  of  water  supplied.  It  was  sub- 
mitted to  the  attention  of  counsel  that  the  jurisdiction  of 
this  Board  is  not  confined  to  the  terms  of  the  contract, 
and  that  its  inquiry  would  extend  beyond  the  same  in 
order  to  ascertain  whether  or  not  the  supply  of  wrater 
furnished  by  the  Water  Company  is  safe,  adequate  and 
proper.  The  formal  complaint  was  therefore  filed  in 
behalf  of  the  City;  no  answer  thereto  was  filed  by  the 
Water  Company.  Subsequent  hearings  wTere  held  and  a 
brief  summary  of  all  of  the  evidence  submitted  is  as 
follows : 

The  water  supplied  by  the  New  York  and  New  Jersey 
Water  Company  is  received  by  the  City  at  the  northerly 
extremity  thereof  from  whence  it  is  distributed  bv  the 


156 
Report  of  Public  Utility  Commission. 

( !ity  through  its  various  distribution  pipes  owned  by  the 
City.  The  water  is  procured  by  the  New  York  and  New 
Jersey  Water  Company  from  the  East  Jersey  Water 
Company  at  Little  Falls  and  is  there  sterilized  and  fil- 
tered. It  is  then  pumped  into  a  large  reservoir  called 
the  "Great  Notch  Reservoir,"  from  which  it  is  conveyed 
by  steel  pipes  by  the  East  Jersey  Water  Company  to 
Kearny  Avenue,  North  Arlington,  where  it  is  taken  by 
the  New  York  and  New  Jersey  Water  Company  and  con- 
veyed the  remainder  of  the  distance,  approximately  eight 
to  ten  miles,  to  the  northerly  extremity  of  the  City  of 
Bayonne,  at  Avenue  B  and  56th  Street,  and  at  Broadway 
and  55th  Street. 

It  was  conclusively  shown  that  between  November  1, 
1917,  and  the  early  part  of  February,  1918,  the  pressure 
of  water  was  totally  inadequate.  Fire  flow  pressures  be- 
came so  low  that  at  times  when  fires  occurred  the  pres- 
sure register  indicated  a  pressure  of  six  or  eight  pounds 
per  square  inch  at  a  hydrant,  and  it  was  difficult,  if  not 
impossible,  to  obtain  water  in  the  upper  stories  of  dwell- 
ings and  apartments.  Manufacturing  operations  were 
either  curtailed  or  entirely  suspended  during  the  period. 
That  during  other  winters  in  periods  of  low  temperature 
the  deficiencies  of  supply  and  pressure  occurred,  but  that 
during  the  period  complained  of  the  supply  and  pressure 
totally  failed. 

When  water  was  first  supplied  to  the  City  of  Bayonne 
the  average  daily  consumption  was  less  than  two  and  a 
half  million  gallons  per  day  and  the  city's  distribution 
system  was  comparatively  small.  Since  that  time  the 
rate  of  consumption  has  more  than  quadrupled,  and  the 
piping  system  has  been  greatly  extended.  The  present 
rate  of  consumption  is  about  ten  and  a  quarter  million 
gallons  daily.  In  addition  to  the  increased  consumption 
of  water  in  Bayonne  the  Company  lias  taken  on  con- 
sumers between  Arlington  and  Bayonne,  consisting  main- 
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ly  of  industries  in  the  Newark  meadows  using  large  quan- 
tities of  water.  It  was  estimated  that  this  increase  con- 
sumption from  July  1,  1917,  to  January  1, 1918,  increased 
about  1800%.  The  trunk  pipe  line  of  the  Company  from 
Arlington  consists  of  a  single  thirty-inch  steel  pipe  line 
about  thirty-eight  hundred  feet  long.  This  pipe  line  con- 
nects with  a  forty-two  inch  steel  pipe  line  at  Arlington 
belonging  to  the  East  Jersey  Water  Company.  At  the 
end  of  the  3,800  feet  it  consists  of  two  thirty-inch  steel 
mains  which  continue  about  six  and  a  half  miles  to  Ba- 
yonne  with  the  exception  of  lines  crossing  beneath  the 
Hackensack  River,  which  are  eighteen  inches  in  diameter, 
and  until  recently  there  existed  two  lines  of  20-inch  pipe 
which  crossed  beneath  the  Delaware  Lackawanna  & 
Western  Railroad  and  the  Pennsylvania  Railroad.  At 
the  time  of  the  hearing  there  were  in  course  of  construc- 
tion two  30-inch  mains  under  the  railroads  to  take  place 
of  the  two  20-inch  mains.  It  was  further  estimated  that 
the  capacity  of  the  Water  Company's  trunk  lines  as  at 
present  constructed,  assuming  an  initial  pressure  of 
eighty  pounds  per  square  inch  at  Arlington  and  a  resid- 
ual pressure  of  forty-five  pounds  per  square  inch  at  the 
intakes  of  Bayonne,  would  be  approximately  11,000,000 
gallons  per  day. 

The  only  witness  produced  by  the  Water  Company 
was  its  Vice-President,  and  he  testified  that  the  pressures 
above  assumed  were  the  pressures  maintained.  He  also 
testified  to  the  construction  of  two  thirty-inch  mains 
under  the  railroads  for  which  allowances  was  made  in  the 
estimate. 

The  pressure  charts  at  the  intakes  of  Bayonne  were 
not  produced.  The  Water  Company's  witness  insisted 
that  the  pressure  of  forty-five  pounds  was  maintained 
at  this  point,  but  no  charts  were  produced  recording  pres- 
sures.   While  the  average  flow  delivered  to  Bayonne  is 
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now  about  ten  and  a  quarter  million  gallons  the  rate  un- 
doubtedly exceeds  this  figure  by  an  uncertain  amount. 
During  the  hours  of  maximum  consumption  it  is  a  fair 
deduction  that  the  residual  pressure  would  be  reduced 
at  the  entrance  to  the  City  system  if  the  trunk  lines  were 
burdened  with  a  flow  beyond  their  maximum  capacity. 
It  is  fair  to  assume  from  the  testimony  that  this  maximum 
capacity  of  the  Water  Company's  trunk  lines  has  been 
surpassed  and  will  increase  in  the  average  of  the  daily 
flow  to  Bayonne,  and  this  will  intensify  the  deficiency 
of  residual  pressures  in  the  City's  system  and  that  a 
chronic  water  shortage  will  ensue.  The  engineer  testify- 
ing for  the  City  insists  that  the  trunk  lines  as  at  present 
constructed  cannot  safely  withstand  a  necessary  pressure 
of  115  to  120  pounds  at  Arlington.  The  removal  of  the 
reduction  valve  at  this  point  would  permit  of  this  pres- 
sure and  a  corresponding  pressure  of  70  pounds  could  be 
then  maintained  in  the  intakes  to  Bayonne.  To  admit 
of  this  pressure,  however,  the  trunk  lines  would  either 
have  to  be  reinforced  or  reconstructed.  It  would  also 
be  necessary  to  supplant  the  two  18-inch  pipes  under  the 
Hackensack  River  and  place  in  their  stead  enlarged  pipes 
of  thirty  inches.  That  this  would  insure  a  sufficient 
supply  of  water  to  Bayonne  we  are  satisfied  from  all  the 
testimony;  that  the  pressures  maintained  by  the  Water 
Company  at  the  intakes  to  the  City  of  Bayonne  are  not 
sufficient ;  that  in  order  to  give  adequate  service  a  greater 
pressure  will  have  to  be  maintained;  that  this  pressure 
should  not  be  less  than  seventy  pounds  to  the  square 
inch;  that  the  trunk  lines  as  at  present  constructed  are 
inadequate  to  justify  the  flow  of  water  through  them  to 
maintain  this  pressure  at  the  intake ;  that  in  order  to 
adequately  maintain  a  sufficient  pressure  and  furnish  an 
adequate  supply  it  will  be  necessary  for  the  Water  Com- 
pany to  either  reinforce  or  reconstruct  its  trunk  lines 
from  Arlington  to  Bayonne.     For  temporary  relief  the 
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construction  of  an  additional  18-inch  pipe  under  the 
Hackensack  River  has  been  suggested.  We  are  of  the 
opinion  that  this  is  absolutely  necessary  and  that  the 
same  should  be  immediately  installed.  Without  it  there 
is  not  sufficient  fire  protection  and  the  supply  of  water  to 
the  City  is  grossly  inadequate. 

It  has  come  to  the  attention  of  this  Board  that  there 
is  some  dispute  between  the  municipal  authorities  and 
the  Water  Company  as  to  the  purchase  of  the  plant  of 
the  Water  Company  under  the  option  provided  in  the 
contract ;  that  the  municipal  authorities  have  passed  an 
ordinance  by  which  it  is  proposed  to  purchase  this  plant 
and  issue  bonds  to  raise  the  necessary  moneys  to  pay 
therefor;  that  the  ordinance  so  passed  is  now  under  re- 
view in  our  Supreme  Court  and  is  the  subject  of  litiga- 
tion which  is  likely  to  consume  some  time.  Without  ac- 
curate knowledge  of  these  proceedings,  however,  and 
believing  extreme  necessity  exists  for  immediate  action, 
we  will  order  the  Water  Company  to  forthwith  construct 
the  additional  18-inch  pipe  line  under  the  Hackensack 
River,  and  will  hold  a  further  hearing  to  ascertain  what 
relief  may  be  necessary  for  a  permanent  construction  of 
the  trunk  lines  of  the  Water  Company  to  assure  the  City 
of  Bayonne  of  a  safe,  adequate  and  proper  water  supply. 

Dated,  June  29,  1918. 

Board  of  Public  Utility,  Commissioners, 

By  (Signed)  Johx  Slocum, 
(seal)  President. 

Attest : 


(Signed)  Alfred  K.  Barber, 

Secret art/. 
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I  Hereby  Certify  the  foregoing  to  be  a  true  copy  of  a 
report  adopted  by  the  Board  of  Public  Utility  Commis- 
sioners and  ordered  filed  by  said  Board. 

Alfred  X.  Barber, 
(seal)  Secretary. 


Resolution  of  September  6,  1918. 

Whereas,  The  Mayor  and  Council  of  the  City  of 
Bayonne  has  purchased  from  the  New  York  and  Xew 
Jersey  Water  Company  all  the  property  mentioned  and 
described  in  the  ordinance  passed  by  the  Board  of  Com- 
missioners on  May  3,  1918,  and  a  deed  and  assignment 
for  the  same,  bearing  date  the  6th  day  of  September, 
1918,  have  been  delivered  to  the  City ;  and 

Whereas,  It  is  the  intention  of  the  City  of  Bayonne 
to  renew  the  contract  made  between  the  East  Jersey 
Water  Company  and  the  New  York  and  Xew  Jersey 
"Water  Company,  bearing  date  July  12,  1895,  for  a  period 
of  -')  years,  upon  the  expiration  of  the  first  term  pro- 
vided for  in  said  contract ;  and 

Whereas,  The  said  contract  requires  notice  of  the  in- 
tention of  the  Xew  York  and  Xew  Jersey  Water  Com- 
pany, its  successors  and  assigns,  to  renew  the  same; 

Therefore  Be  It  Resolved,  That  the  Mayor  and  Coun- 
cil of  the  City  of  Bayonne  does  hereby  elect  to  renew  the 
provisions  of  the  said  contract  so  made  by  and  between 
the  East  Jersey  Water  Company  and  the  Xew  York  and 
Xew  Jersey  Water  Company,  its  successors  and  assigns, 
bearing  date  the  12th  day  of  July,  1895,  as  aforesaid; 
and  that  the  Director  of  Revenue  and  Finance  be  and 
he  is  hereby  authorized  and  directed  to  give  to  the  East 
Jersey  Water  Company  notice  under  his  hand,  and  with 
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the  seal  of  the  City  attached  thereto,  and  attested  by 
the  City  Clerk,  of  the  intention  of  the  Mayor  and  Council 
of  the  City  of  Bayonne  to  renew  said  contract,  which 
notice  shall  be  in  the  following  form: 

Bayonne,  N.  J.,  Sept.  6,  1918. 

To  the  East  Jersey  Water  Company, 
Paterson,  New  Jersey. 

Gentlemen: — This  is  to  notify  you  that  by  a  deed 
dated  this  6th  day  of  September,  1918,  The  Mayor  and 
Council  of  the  City  of  Bayonne  has  acquired  by  pur- 
chase thereof,  from  the  New  York  and  New  Jersey  Water 
Company,  a  corporation  of  the  State  of  New  Jersey,  all 
the  land,  buildings,  rights  of  way,  pipe  lines,  contracts 
and  easements  belonging  to  the  said  New  York  and  New 
Jersey  Water  Company — which  are  now  used  for  supply- 
ing water  to  the  City  of  Bayonne,  or  adapted  to  furnish 
such  supply;  and  that  said  purchase  also  includes  an 
assignment  by  the  New  York  and  New  Jersey  Water 
Company  to  the  City  of  Bayonne  of  the  rights  and  in- 
terests of  said  Water  Company  in  a  certain  contract  made 
between  it  and  the  East  Jersey  Water  Company,  dated 
July  12,  1895,  and  right  of  renewal  thereof  provided  for 
in  said  contract,  and  the  rights  and  interests  of  said 
Water  Company  in  the  supplemental  contracts  or  ad- 
ditional contracts  between  the  two  said  Water  Companies, 
said  last  mentioned  contracts  bearing  date  respectively, 
September  1,  1899,  May  29,  1902,  October  13,  1902,  July 
1,  1903,  December  13,  1907,  and  May  18,  1911;  as  will 
more  fully  appear  by  reference  to  the  ordinance  embody- 
ing the  contract  of  purchase  of  said  properties  made 
between  the  New  York  and  New  Jersey  Water  Company 
and  the  Mayor  and  Council  of  the  City  of  Bayonne, 
passed  by  the  Board  of  Commissioners  of  said  City  May 
3,  1918,  a  true  copy  of  which  ordinance  is  hereunto  an- 
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nexed  and  marked  "Schedule  A,"  together  with  a  copy 
of  the  assignment  of  said  contracts,  made  and  delivered 
to  the  City  of  Bayonne  by  the  New  York  and  New  Jersey 
"Water  Company,  bearing  date  September  6,  1918,  which 
is  also  hereto  annexed  and  marked  "Schedule  B." 

The  Mayor  and  Council  of  the  City  of  Bayonne,  as 
successors  by  such  assignment  to  all  the  rights  and  inter- 
ests of  the  New  York  and  New  Jersey  "Water  Company, 
under  said  contract  of  July  12,  1895,  and  later  contracts 
herein  above  set  forth,  hereby  gives  the  notice  provided 
for  in  said  contract,  of  its  intention  to  renew  the  said 
contract  of  July  12,  1895,  upon  like  terms  and  conditions 
as  therein  contained,  for  the  period  of  25  years,  which 
contract,  among  other  things  provides  as  follows : 

"(9)  This  contract  shall  continue  for  a  period  of  24 
years  and  2  months,  with  the  continuing  option  in  the 
party  of  the  second  part,  its  successors  and  assigns,  to 
renew  the  same  upon  like  terms  and  conditions  as  herein 
contained,  for  successive  periods  of  25  years  each  for 
ever,  upon  giving  one  year's  notice  of  such  intent  to  re- 
new to  the  party  of  the  first  part,  its  successors  or 
assigns." 

Adopted. 


Letter  From  the  East  Jersey  Water  Co. 

The  East  Jersey  Water  Co. 

158  Ellison  Street, 

Pater  son,  N.  J. 

September  10,  1918. 
To  the  Mayor  and  Council  of  the  City  of  Bayonne, 
New  Jersey. 

Gentlemen: — We  are  in   receipt  of  what  purports  to 
be  a  notice  dated  September  (5,  1918,  whereby  you  as 
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alleged  successors  to  all  the  rights  and  interests  of  the 
New  York  and  New  Jersey  Water  Company  under  a 
certain  contract  made  between  it  and  the  East  Jersey 
Water  Company  dated  July  12,  1895,  undertake  to  give 
the  notice  provided  for  in  said  contract  of  your  inten- 
tion to  renew  said  contract  upon  like  terms  and  conditions 
as  therein  contained  for  the  period  of  twenty-five  years. 
We  desire  to  draw  your  attention  to  the  following 
provision  contained  in  the  agreement  dated  September 
6,  1894,  between  William  D'H  Washington  and  Turner  A. 
Beall,  party  of  the  first  part,  and  the  Mayor  and  Council 
of  the  City  of  Bayonne,  party  of  the  second  part: 

"If  the  party  of  the  second  part  elect  to  purchase 
and  serve  notice  aforesaid,  then  the  party  of  the 
first  part,  for  themselves  and  their  assigns  agree 
upon  receipt  of  the  price  named  to  convey  to  the 
party  of  the  second  part,  free  and  clear  of  all  claims 
and  demands  whatsoever,  the  said  water  works,  in- 
cluding the  lands,  dams,  reservoirs,  rights  of  way, 
conduits,  pipes,  machinery  and  appurtenances  of 
every  kind  in  connection  therewith,  and  thereupon 
this  contract  shall  cease  and  be  thereafter  annulled." 

In  the  notice  now  under  acknowledgment  you  inform 
us  that  by  a  deed  dated  September  6,  1918,  you  have 
acquired  by  purchase  thereof  from  the  New  York  and 
New  Jersey  Water  Company  all  the  lands,  buildings, 
rights  of  way,  pipe  lines,  contracts  and  easements  be- 
longing to  the  said  New  York  and  New  Jersey  Water 
Company  which  are  now  used  for  supplying  water  to 
the  City  of  Bayonne  or  adapted  to  furnish  such  supply. 

As  a  result  of  such  purchase  of  the  plant  by  you,  the 
contract  between  Washington  and  Beall  and  yourselves 
dated  September  6,  1894,  having  by  its  own  terms  ceased 
to  exist,  and  with  it  your  obligation  to  pay  to  Messrs. 
Washington  and  Beall  or  the  New  York  and  New  Jersey 
Water  Co.  for  water  at  the  prices  per  million  gallons 
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provided  for  by  said  contract,  viz.:  $89  per  million  gal- 
lons for  the  first  two  million  gallons  consumed  each  day, 
and  the  other  graded  stipulated  prices  for  larger  quan- 
tities of  water,  the  contract  between  the  East  Jersey 
Water  Co.  and  the  New  York  and  New  Jersey  "Water 
Co.  dated  July  12,  1895,  which  the  latter  has  undertaken 
to  assign  to  yon,  became  inoperative  for  the  following 
reason.  That  contract  calls  for  the  payment  by  the  New 
York  and  Xew  Jersey  Water  ( 'ompany  to  the  East  Jersey 
Water  Co.  for  the  water  required  for  fulfilling  its  con- 
tract with  yon  thirty-five  per  cent,  of  the  entire  gross 
receipts  arising  from  the  sale  of  said  water:  and  by  the 
termination  the  contract  between  Washington  and  Beall 
and  you,  consequent  upon  the  purchase  by  you  of  the 
plant,  there  will  l»e  no  "gross  receipts"  in  existence  of 
which  to  pay  thirty-five  per  cent,  to  the  East  Jersey 
Water  ( Jo. 

The  East  Jersey  Water  Co.  never  agreed  to  furnish 
Washington  and  Beall,  or  their  assigns,  water,  and  to 
receive  payment  for  that  water  equivalent  in  amount  to 
what  the  Xew  York  and  Xew  Jersey  Water  Co.  would 
have  had  to  pay  had  its  contract  with  Washington  and 
Beall  continued  in  force  and  not  have  ceased  and  become 
annulled  by  reason  of  your  purchase  of  the  plant.  The 
East  Jersey  Water  Company's  agreement  was  to  furnish 
the  water  and  to  receive  in  payment  thereof  thirty-five 
per  cent,  of  the  entire  gross  receipts  arising  from  the 
sale  of  said  water  by  the  New  York  and  New  Jersey 
Water  Co.  to  Bayonne,  and  so  although  you  are  still  in  a 
position  to  measure  the  water  which  is  supplied  by  the 
East  Jersey  Water  Co.  and  could  therefore  pay  for  it  by 
giving  the  East  Jersey  Water  Co.  thirty-five  per  cent. 
of  the  amounts  you  would  have  had  to  pay  the  New  York 
and  Xew  Jersey  Water  Co.  for  the  use  of  said  water  if 
your  contract  witli  Washington  and  Beall  had  not  ter- 
minated, to  compel  us  to  submit  to  such  substitute  ar- 
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rangement  would  be  in  fact  making  a  new  contract 
between  you  and  ourselves. 

Inasmuch  as  the  contract  between  us  and  the  Xew 
York  and  Xew  Jersey  Water  Co.  depended  upon  the  con- 
tinuance in  force  of  the  contract  between  Washington 
and  Beall  and  you,  and  inasmuch  as  the  latter  contract 
ceased  by  its  own  terms  to  exist  when  you  purchased  the 
plant,  we  are  advised  that  the  contract  between  us  and 
the  New  York  and  Xew  Jersey  Water  Co.  is  incapable 
of  legal  assignment  to  you,  because  all  its  efficacy  as  a 
contract  was  destroyed  the  moment  you  terminated  the 
contract  between  Washington  and  Beall  and  yourselves 
upon  which  it  depended,  and  it  is  no  answer  for  you  to 
say  you  can  put  us  in  the  same  position  by  paying  us 
precisely  the  same  amounts  of  money  as  we  would  have 
received  had  the  Washington  and  Beall  contract  not  been 
terminated,  because  that  would  be  in  fact  making  a  new 
contract  on  the  old  terms  between  Bayonne  and  us,  some- 
thing which  we  cannot  be  compelled  to  enter  into  against 
our  will. 

Our  position  therefore  is  this — the  contract  between 
Washington  and  Beall  and  you  having  ceased,  and  with 
it  our  obligation  to  furnish  water  under  the  agreement 
of  July  12,  1895,  we  must  decline  to  furnish  water  any 
longer  at  old  rates,  but  we  shall  be  very  glad. to  negotiate 
a  new  contract  whereby  we  may  continue  to  furnish  you 
with  water  at  what  are  now  reasonable  rates  and  fair 
to  both  parties. . 

Should,  however,  we  fail  to  come  to  an  agreement  as 
to  the  rates  which  we  should  charge  you  in  the  future, 
we  shall  apply  to  the  Board  of  Public  Utility  Commis- 
sioners to  investigate  the  situation  and  fix  the  rates  here- 
after to  be  charged. 

Yours  very  truly, 

The  East  Jersey  Water  Co., 
By  Edmund  La  B.  Gardner,  Pres. 
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Received  and  filed,  spread  in  full  upon  the  minutes, 
referred  to  Gilbert  Collins  to  enforce  City's  rights  and 
clerk  directed  to  notify  writer  of  disposition. 


East  Jersey  Letter  to  Mayor  and  Council. 

From  the  East  Jersey  Water  Company 

September  16,  1918. 

The  Mayor  and  Council  of  the  City  of  Bayonne : 

Gentlemen : 

Supplementing  our  letter  to  you  dated  September  10, 
1918,  a  copy  of  which  is  hereto  attached,  and  confirming 
the  same,  we  now  beg  to  notify  you  that  as  of,  and  from, 
the  Sixth  day  of  September  instant,  we  are  only  fur- 
nishing to  you,  and  shall  only  furnish  to  you  water  for 
the  use  of  the  City  and  inhabitants  of  Bayonne  at  the 
rate  of  Forty-Five  Dollars  ($45.00)  per  million  gallons 
of  water  consumed  by  you  each  day,  if  that  price  is 
approved  by  the  Board  of  Public  Utility  Commissioners 
of  this  State,  and  if  not,  then  at  such  price  as  may  be 
approved  of.  or  fixed  by  said  Board.  In  other  words,  we 
are  only  furnishing  you  now  with  water  under  protest  so 
as  not  to  inconvenience  your  inhabitants,  but  unless  we 
receive  word  from  you  within  fifteen  days  from  the  date 
of  this  letter  agreeing  to  the  terms  above  indicated,  or 
agreeing  to  leave  the  fixing  of  the  rate  now  and  from 
time  to  time  as  changes  in  price  may  be  just  and  proper 
to  be  paid  by  you  to  us  to  the  Board  of  Public  Utility 
Commissioners  we  shall,  after  giving  you  twenty-four 
hours  further  notice  of  the  precise  hour  at  which  we 
shall  turn  off  the  water,  turn  off  the  same  and  no  longer 
pump  water  for  your  use — our  object  in  writing  this  let- 
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ter  being  to  give  you  ample  time  should  you  not  acquiesce 
in  our  view  as  to  our  respective  legal  rights  and  obliga- 
tions to  bring  suit  in  the  Court  of  Chancery  of  New  Jer- 
sey for  an  injunction,  in  which  suit  the  subject  of  legal 
difference  between  us  can  be  litigated  and  determined. 

Yours  very  truly, 

The  East  Jersey  Water  Company, 

by    Edmoxd  LaB.  Gardner, 
President. 

Note:  Attention  is  particularly  called  here  to  the  La 
B.  Gardner  letter  to  E.  P.  Reichhelm,  page  48. 

As  the  preceding  action  of  the  East  Jersey  shows  that 
the  East  Jersey  immediately  took  steps  as  soon  as  we 
completed  the  purchase  of  the  New  York  and  New  Jer- 
sey which  were  not  in  accordance  with  Mr.  Gardner's 
assurance  to  Mr.  Reichhelm. 


Letter  From  Gilbert  Collins,  Special  Counsel. 

Jersey  City,  N.  J.,  Sept.  19,  1918. 

To  the  Honorable  Board  of  Commissioners  of  the  City 
of  Bayonne. 

I  am  in  receipt  from  the  City  Clerk  of  the  communica- 
tion to  the  City  from  the  East  Jersey  Water  Company, 
dated  September  10,  1918,  referred  to  me  at  your  meet- 
ing of  September  13,  1918,  and  also  the  supplementary 
communication  dated  September  16,  1918,  which  doubt- 
less will  be  presented  to  your  Honorable  Body  at  the 
meeting  to  be  held  in  due  course  on  September  20,  1918. 

The  questions  raised  in  the  first  communication  were 
all  considered  by  me  and  the  other  counsel  whose  opinion 
was  taken  by  vour  Honorable  Bodv  before  the  contract 
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of  purchase  from  the  New  York  and  New  Jersey  Water 
Company  was  negotiated,  and  I  find  nothing  in  said  com- 
munications to  change  my  opinion  as  then  expressed — 
with  which  the  other  counsel  agreed.  The  position  taken 
by  the  East  Jersey  Water  Company  is  untenable  for  the 
following  reasons : 

(1)  The  purchase  from  the  New  York  and  New  Jer- 
sey Water  Company  was  not  made  under  the  option  con- 
tained in  the  Washington-Beall  contract  of  September  6, 
1894.  The  provision  of  that  option  is  only  partially  re- 
cited in  said  communications.  The  entire  provision  is 
as  follows : 

"VI.  This  contract  shall  continue  for  a  period 
of  twenty-five  years,  provided  that  the  party  of  the 
second  part  may  at  the  expiration  of  ten  (10)  years 
from  the  date  hereof,  or  at  the  expiration  of  any 
period  of  five  (5)  years  thereafter,  at  its  option, 
upon  giving  one  year's  written  notice  of  such  intent 
to  the  parties  of  the  first  part,  or  their  assigns,  pur- 
chase said  works  at  a  price,  five  per  cent,  of  which 
shall  be  equal  to  the  aggregate  price  or  toll  accruing 
to  the  parties  of  the  first  part,  or  their  assigns,  for 
water  supplied  by  the  said  works  during  the  year 
immediately  preceding  the  date  of  such  purchase. 

"If  the  party  of  the  second  part  elect  to  purchase 
and  serve  notice  aforesaid,  then  the  parties  of  the 
first  part,  for  themselves  and  their  assigns,  agree 
upon  receipt  of  the  price  named,  to  convey  to  the 
party  of  the  second  part,  free  and  clear  of  all  claims 
•and  demands  whatsoever,  the  said  water  works,  in- 
cluding the  lauds,  dams,  reservoirs,  rights  of  way, 
conduits,  pipes,  machinery  and  appurtenances  of 
every  kind  in  connection  therewith,  and  thereupon 
this  contract  shall  cease  and  be  thereafter  annulled." 

Xo  dams  or  reservoirs  were  ever  constructed,  but  the 
water  supplied  through  the  pipe  lines  on  the  right  of 
way  acquired  by  the  New  York  and  New  Jersey  Water 
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Company  was  secured  by  the  New  York  and  New  Jersey- 
Water  Company  (assignee  of  Washington-Beall)  by  con- 
tract with  the  East  Jersey  Water  Company,  dated  July 
12,  1895,  and  subsequently  modified  and  enlarged. 

Had  the  City  exercised'  the  option  under  the  Wash- 
ington-Beall contract,  and  given  such  notice  as  is  therein 
provided  for,  it  would  have  to  pay  at  the  price  fixed  in 
said  option  upwards  of  four  million  dollars  to  the  New 
York  and  New  Jersey  Water  Company.  The  option  was 
never  exercised,  and  the  New  York  and  New  Jersey 
Water  Company  and  the  City  entered  into  the  agreement 
consummated  by  the  deed  of  September  6,  1918,  referred 
to  in  said  communications,  and  by  an  assignment,  where- 
by the  City  has  acquired  said  right  of  way  and  pipe  lines 
and  other  property  of  the  New  York  and  New  Jersey 
Water  Company  and  its  contracts  with  the  City  and  with 
the  East  Jersey  Water  Company.  So  far  from  the 
Washington-Beall  contract  being  annulled,  it  has  been 
expressly  kept  alive  and  all  rights  under  it  have  been 
preserved  and  have  passed  to  the  City. 

(2)  Even  if  the  purchase  by  the  City  worked  an 
annulment  or  merger  of  the  Washing-ton-Beall  contract, 
the  obligation  of  the  East  Jersey  Water  Company  would 
be  in  no  manner  affected.  Its  contract  with  the  New 
York  and  New  Jersey  Water  Company  was  not  in  any 
way  dependent  upon  the  subsistence  of  the  City's  con- 
tract. That  was  only  referred  to  as  affording  the  meas- 
ure of  compensation.  Indeed,  the  contract  between  the 
two  water  companies  embraced  much  more  than  the  Ba- 
yonne  supply,  namely,  a  supply  for  Staten  Island  (the 
provision  for  which  was  afterwards  withdrawn  from  the 
contract  by  agreement  between  the  parties)  and  contem- 
plated future  agreements  under  which  water  should  be 
furnished  the  New  York  and  New  Jersey  Water  Company 
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for  sale  in  other  territory.  Some  such  agreements  were 
afterwards  made  and  have  been  assigned  to  the  City. 
It  was  further  agreed  in  the  contract  that  the  East  Jersey 
Water  Company  might  tap  the  pipe  line  of  the  Xew  York 
and  Xew  Jersey  Water  Company  for  the  purpose  of  con- 
veying water  to  its  customers,  provided  always  that  the 
New  York  and  Xew  Jersey  Water  Company  should  have 
the  right  to  draw  all  the  water  it  might  require  for  the 
supply  of  Bayonne  and  Staten  Island  under  existing  or 
future  contracts  as  above  specified.  This  right  has  been 
surrendered,  but  the  provision  is  illuminative  of  the  in- 
tention of  the  parties  when  the  contract  was  made.  The 
Washington-Beall  contract  was  for  twenty-five  years,  or 
until  September  6,  1919.  The  contract  between  the  two 
water  companies  was  for  twenty-four  years  and  two 
months  from  July  12,  1895,  or  until  September  12,  1919. 
The  Washington-Beall  contract  embraced  no  right  of 
renewal,  while  the  contract  between  the  two  water  com- 
panies gave  a  continuing  option  to  the  Xew  York  and 
Xew  Jersey  Water  Company,  its  successors  and  assigns, 
to  renew  the  same  upon  like  terms  and  conditions  for 
successive  periods  of  twenty-five  years  each,  forever, 
upon  giving  one  year's  written  notice  of  such  intention 
to  renew.  It  is  therefore  evident  that  the  contract  be- 
tween the  two  water  companies  is  entirely  independent 
of  the  City's  contract,  with  Washington  and  Beall,  ex- 
cept in  so  far  as  that  contract  affords  the  measure  of  com- 
pensation, that  is  the  East  Jersey  Water  Company  was 
to  receive  thirty-five  per  cent,  of  the  price  scale  fixed 
according  to  consumption  by  Bayonne.  The  term  "gross 
receipts"  must  be  construed  accordingly. 

The  contract  between  the  two  water  companies  ex- 
pressly extends  to  their  "successors  and  assigns"  and 
is  plainly  assignable  by  the  Xew  York  and  Xew  Jersey 
Water  Company.  On  application  by  a  taxpayer  for 
certiorari  of  the  ordinance,  under  which  the  purchase 
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has  been  made  by  Bayonne,  the  contention  was  advanced 
and  vigorously  argued  by  eminent  counsel  that  for  the 
same  reasons  now  stated  by  the  East  Jersey  Water  Com- 
pany in  its  communications,  the  contract  between  the 
two  water  companies  was  not  assignable  to  the  City; 
but  the  argument  did  not  prevail  and  certiorari  was  de- 
nied. Of  course  the  East  Jersey  Water  Company  was 
not  a  party  to  that  proceeding  and  has  a  right  to  raise 
the  question  in  any  proper  way. 

(4)  It  is  not  necessary  to  refer  to  the  various  supple- 
mental agreements  between  the  City  and  the  New  York 
and  New  Jersey  Water  Company  and  between  the  two 
water  companies.  Suffice  to  say  that,  in  my  opinion,  the 
obligation  of  the  East  Jersey  Water  Company  to  furnish 
water  at  the  present  rates  under  its  contract  with  the 
New  York  and  New  Jersey  Water  Company  of  July  12, 
1895,  as  afterwards  modified  and  enlarged,  will  subsist 
till  1929.  Whether  the  notice  of  your  Honorable  Body 
exercising  the  option  for  renewal  of  the  contract  for 
twenty-five  years  is  efficacious  to  compel  such  renewal 
at  the  existing  rates  after  1929,  is  fully  discussed  in  my 
opinion  to  the  City  of  Bayonne  dated  August  8,  1913,  and 
I  see  no  reason  to  change  the  views  therein  expressed, 
which  were  substantially  confirmed  in  former  Vice- 
Chancellor  Lindley  M.  Garrison's  opinion  to  the  City  of 
Bayonne,  dated  February  13,  1917.  The  serving  of  the 
notice  given  on  September  6,  1918,  by  the  City  of  Ba- 
yonne, preserves  the  City's  rights;  and  the  communica- 
tions sent  by  the  Company  to  the  City  since  that  date 
will  undoubtedly  result  in  a  judicial  determination 
thereof. 

(5)  I  do  not  think  you  are  called  on  to  acquiesce  in 
the  jurisdiction  of  the  Board  of  Public  Utility  Commis- 
sioners to  change  the  rates  fixed  by  the  existing  contract. 
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The  farthest  the  courts  have  gone  in  that  respect  is  the 
holding  of  the  Supreme  Court  in  a  recent  decision,  that 
the  State,  through  said  Board  as  its  agent,  had  the  right 
to  revise  rates  fixed  by  a  municipality  as  a  condition  of 
granting  rights  in  public  streets.  That  case  is  at  present 
pending  in  the  Court  of  Errors  and  Appeals.  There  is 
no  such  question  involved  in  the  relationship  now  exist- 
ing between  the  City  of  Bayonne  and  the  East  Jersey 
"Water  Company. 

It  is  unfortunate  that  a  difference  should  arise  be- 
tween the  City  and  the  East  Jersey  Water  Company;  but 
no  doubt  the  Company  is  entitled  to  have  a  judicial 
determination  of  what  it  believes  to  be  its  rights  in  the 
premises.  In  my  opinion  this  should  be  done  by  the  City's 
seeking  an  injunction  to  prevent  the  turning  off  of  the 
water,  as  now  threatened  by  the  Company.  Indeed,  no 
other  course  seems  open  to  the  City. 

I  do  not  see  that  any  reply  to  either  communication 
of  the  East  Jersey  Water  Company  is  necessary,  but, 
as  a  matter  of  courtesy,  it  might  be  well  to  inform  the 
Company  that  you  are  advised  that  it  is  compellable  to 
continue  furnishing  water  for  the  Bayonne  supply  on  the 
same  terms  as  heretofore. 

Very  respectfully, 

Gilbert  Collins. 


Received  and  filed  and  spread  in  full  upon  the  minutes 
and  referred  to  the  Law  Department. 
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"Whereas,  The  East  Jersey  Water  Company  in  a  com- 
munication to  this  Board,  under  date  of  September  16th, 
instant,  threatened  to  turn  off  the  water  supply  of  this 
City,  unless  said  company  receives  word  within  15  days 
from  the  date  of  said  letter,  that  this  City  is  ready  to 
agree  to  the  terms  indicated  in  said  letter,  and  in  a  letter 
of  said  company  dated  September  10th,  instant ;  and 

Whereas,  Gilbert  Collins,  Esq.,  and  Lindley  M.  Gar- 
rison, Esq.,  have  heretofore  advised  this  Board  that  the 
contracts  between  the  East  Jersey  Water  Company  and 
the  New  York  and  New  Jersey  Water  Company  are 
valid,  subsisting-  and  assignable  contracts;  therefore  be  it 

Resolved,  That  the  two  communications  of  the  East 
Jersey  Water  Company  above  referred  to  Gilbert  Collins, 
Special  Counsel,  and  to  the  Law  Department  with  in- 
structions to  apply  for  an  injunction  to  restrain  the  Eas1 
Jersey  Water  Company  from  carrying  out  the  threat 
contained  in  said  letter,  and  to  take  and  institute  such 
other  proceedings  as  may  be  necessary  to  protect  and 
enforce  the  rights  of  the  City  as  assignee  under  the  con- 
tracts between  the  East  Jersey  Water  Company  and  the 
Xew  York  and  New  Jersey  Water  Company  and  that 
Lindley  M.  Garrison,  Esq.,  be  and  he  is  hereby  retained 
to  assist  in  the  prosecution  of  all  such  suits;  and  be  it 
further 

Resolved,  That  a  copy  of  these  resolutions  be  for- 
warded to  the  East  Jersey  Water  Company  by  the  City 
Clerk. 

Adopted. 
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August  21,  1919. 
IN  CHANCERY  OF  NEW  JERSEY. 


Between 

The  Mayor  and  Council  of  the  City 
of  Bayonne, 

Complainant,  )    n     *  ' 
Opinion, 
and 

The  East  Jersey  Water  Company. 


Mr.  James  Benny,  Mr.   Gilbert  Collins  and  Mr. 

Lindley  M.  Garrison  for  Complainant. 
Messrs.  Humphreys  &  Sumner  (Mr.  Humphreys  and 

Mr.  Sumner)  for  Defendant. 

Lane,  A.  M. 

The  suit  is  for  an  injunction  restraining-  defendant 
from  ceasing-  to  supply  water  to  Bayonne  and  for  a 
declaration  of  the  rights  of  Bayonne  and  defendant 
under  certain  contracts.  The  case  is  submitted  on  bill 
and  answer. 

Prior  to  about  September  6th,  1918,  Bayonne  had 
been  receiving  its  water  supply  from  the  New  York  and 
New  Jersey  Water  Company  under  contracts.  The  New 
York  and  New  Jersey  Water  Company  obtained  its  water 
from  the  East  Jersey  Water  Company  under  contracts. 
The  parties  hereafter  will  be  denominated  "City  of  Ba- 
yonne" as  "Bayonne."  "New  York  and  New  Jersey 
Water  Company"  as  the  "Water  Company"  and  "East 
Jersey    Water   Company"  as  "East   Jersey."     On   or 
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about  September  6th,  1918,  Bayonne  purchased  from  the 
Water  Company  its  plant  and  took  an  assignment  of  all 
of  its  contracts  with  East  Jersey.  On  September  10th 
East  Jersey  notified  Bayonne  that  at  the  expiration  of 
fifteen  days  it  would  no  longer  supply  Bayonne,  insisting 
that  the  assignment  of  the  Water  Company's  rights  to 
Bayonne  relieved  East  Jersey  of  any  further  obligations. 
Thereupon  this  bill  was  filed. 

There  are  three  questions  for  determination  as  stated 
by  defendant  in  its  brief:  (1)  did  the  purchase  by  the 
City  automatically  terminate  the  obligation  of  East 
Jersey  arising  out  of  its  contract  with  the  Water  Com- 
pany to  supply  Bayonne  with  water?  (2)  if  the  obligation 
of  East  Jersey  to  supply  Bayonne  with  water  was  not 
ended  by  the  purchase,  will  that  obligation  terminate  on 
September  6th,  1919  ?  (3)  if  the  obligation  of  East  Jersey 
was  neither  terminated  by  the  purchase  nor  will  termi- 
nate on  September  6th,  1919,  but  will  continue  until  June 
21st,  1929,  or  October  6th,  1929  (a  subsidiary  question), 
is  East  Jersey  under  any  obligation,  arising  out  of  its 
contract,  to  supply  Bayonne  with  water  after  June  21st, 
19291  This  third  question  is  subdivisible  (1)  is  East 
Jersey  under  any  obligation  to  furnish  Bayonne  witli 
water  after  June  21st,  1929,  for  municipal  purposes? 
(2)  is  it  under  any  obligation  to  furnish  Bayonne  with 
water  after  that  date  for  resale  to  outside  consumers? 

The  bill  is  not  filed  solely  for  the  purpose  of  com- 
pelling East  Jersey  now  to  refrain  from  cutting  off  the 
supply  of  water.  It  prays  that  the  rights  of  Bayonne 
and  East  Jersey  should  be  adjudged  and  determined 
and  that  East  Jersey  should  be  compelled  specifically 
to  perform  and  fulfill  its  contracts  and  agreements  made 
with  the  Water  Company  to  which  Bayonne  has  sue 
ceeded  by  assignment.  In  the  answer,  defendant  unites 
with  complainant  in  submitting  to  the  Court  its  rights 
and  obligations  and  those  of  complainant  in  the  premise 
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to  the  end  that  the  same  may  be  adjudged  and  deter- 
mined by  the  decree  of  the  Court.  Both  sides,  therefore, 
by  their  pleadings  pray  for  a  determination  of  their  con- 
tractual rights  which  grow  out  of  written  contracts.  The 
case  is  very  clearly,  I  think,  within  the  provisions  of 
Sec.  7  of  the  Chancery  Act  of  1915,  P.  L.  1915,  p.  181,  and 
the  reasoning  of  in  re  Ungaro,  102  Atl.  214,  and  Renwick 
vs.  Hay  106  Atl.  517.  I  will  consider  all  of  the  questions 
mooted. 

On  September  6th,  1894,  Bayonne  and  "Washington 
and  Beall  entered  into  a  contract  under  the  terms  of 
which  Washington  and  Beall  agreed  to  furnish  Bayonne 
an  ample  supply  of  pure  and  wholesome  water  equal  to 
all  of  the  requirements  of  Bayonne  at  a  certain  price, 
for  a  period  of  twenty-five  years.  This  contract  con- 
tained no  provision  for  renewal.  Washington  and  Beall 
assigned  their  rights  to  the  Water  Company  and  that 
Company  on  July  12th,  1895,  made  a  contract  with  East 
Jersey  under  the  terms  of  which  East  Jersey  agreed  to 
furnish  to  the  Water  Company  an  ample  supply  of  pure 
and  wholesome  water  in  such  quantity  as  would  fulfill 
the  conditions  of  the  contract  between  Bayonne  and 
Washington  and  Beall,  assigned  to  the  Water  Company 
and  "all  the  further  requirements  of  the  Water  Com- 
pany as  therein  provided."  The  Water  Company  agreed 
to  take  from  East  Jersey  all  the  water  required  for  ful- 
filling its  contract  with  Bayonne  and  for  fulfilling  any 
contracts  which  might  thereafter  be  acquired  for  supply- 
ing water  for  consumption  and  use  on  Staten  Island  in 
the  State  of  New  York  but  not  elsewhere.  The  compen- 
sation which  was  to  be  paid  East  Jersey  for  the  Water 
Company  was  thirty-five  per  cent,  of  the  entire  gross 
receipts  arising  from  the  sale  of  the  water.  It  was  pro- 
vided that  the  contract  should  continue  for  a  period  of 
twenty-four  years  and  two  months  with  the  continuing 
option  to  the  Water  Company  and  its  assigns  of  renew- 
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ing  it  upon  like  terms  and  conditions  as  therein  provided 
for  successive  periods  of  twenty-five  years,  forever,  upon 
giving  one  year's  written  notice  of  such  intention  to 
renew  to  East  Jersey,  its  successors  or  assigns.  On  May 
29th,  1902,  an  agreement  was  made  between  East  Jersey 
and  the  Water  Company  providing  for  a  modification  of 
the  contract  of  July  12th,  1895.  By  the  terms  of  this 
modification  the  Water  Company  was  given  the  right  to 
deliver  water  to  consumers  in  Hudson  County,  outside 
of  Bayonne.  It  bound  itself  to  take  all  water  required 
for  such  consumers  from  East  Jersey  and  East  Jersey 
bound  itself  to  supply  to  the  Water  Company  all  the 
water  that  that  company  should  require,  to  be  paid  for 
at  the  rates  mentioned  in  the  contract.  The  effect  of 
this  modification  was  to  give  to  the  Water  Company  the 
right  to  receive  from  East  Jersey  all  water  required  for 
its  consumers  in  Hudson  County  outside  the  limits  of 
Bayonne  and  undoubtedly  gave  it  a  right  to  successive 
renewals  for  periods  of  twenty-five  years  ad  infinitum. 
Whether  the  arguments  of  counsel  for  the  defendant  that 
this  clause  with  respect  to  renewal  did  not  cover  the  con- 
tract the  Water  Company  had  with  Bayonne,  which  ter- 
minated in  twenty-five  years,  and  had  in  itself  no  provi- 
sion for  renewal,  is  sound  or  not,  1  find  it  unnecessary 
to  determine  because  by  subsequent  arrangements  East 
Jersey  bound  itself  to  furnish  all  of  the  water  the  Water 
Company  required  to  fulfill  whatever  contracts  the 
Water  Company  had  with  Bayonne  in  existence  at  the 
time  Bayonne  took  over  the  Water  Company's  plant  and 
this  is  sufficient  in  the  view  I  have  taken  of  the  case.  By 
a  further  agreement  between  the  Water  Company  and 
East  Jersey  made  July  1st,  1903,  the  Water  Company 
again  bound  itself  to  take  all  of  its  supply  of  water  re- 
quired for  its  then  present  and  future  uses  and  purposes 
in  Hudson  County,  New  Jersey,  or  in  Staten  Island,  New 
York,  from  East  Jersey  and  at  the  price  and  under  the 
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terms  of  the  contracts  theretofore  existing'  between  East 
Jersey  and  the  Water  Company.  On  June  21st,  1904, 
Bayonne  passed  an  ordinance  which  was  accepted  by  the 
Water  Company  on  June  28th,  1901.  The  ordinance 
recited  the  existence  of  the  contract  of  September  6th, 
1891,  that  is,  the  Washington  and  Beall  contract,  the 
necessity  for  a  further  water  supply,  the  offer  of  the 
Water  Company  to  lay  certain  additional  mains  and  to 
pay  the  City  a  sum  equal  to  five  dollars  per  million  gal- 
lons for  each  and  every  million  gallons  of  water  which 
might  be  conveyed  by  the  mains  beyond  the  City,  and 
that  it  was,  in  the  judgment  of  the  Council,  to  the  advan- 
tage of  the  City  to  accept  the  offer,  and  it  was  ordained 
that  the  offer  be  accepted  and  the  right  granted  to  the 
Water  Company  to  lay  and  maintain  water  mains,  not 
exceeding  two,  for  a  period  of  twenty-five  years  from 
the  date  of  the  ordinance,  to  wit,  June  21st,  1904  (the 
twenty-five  years  expiring  June  21st,  1929) ;  that  the 
grant  was  on  condition  that  the  Water  Company  should 
maintain,  throughout  the  time  of  the  grant,  twenty-five 
hydrants  along  the  line  of  each  of  the  mains,  keep  them 
in  good  repair  and  furnish  the  City  free  water  for  their 
purposes.  It  further  provided  that  the  City  might  from 
time  to  time  during  and  after  the  construction  of  the  said 
mains  designate  the  points  at  street  crossings  at  which 
they  might  be  tapped,  and  water  drawn  therefrom  into 
the  distributing  pipes  of  the  City  "for  the  purposes  of 
supplying  water  to  the  manufacturers  and  other  custom- 
ers of  the  City,  and  for  all  other  needs  of  the  City,  for 
full,  complete  and  efficient  water  supply."  It  was  fur- 
ther provided  that  the  amount  charged  to  the  City  for 
water  so  drawn  should  be  as  provided  for  by  the  contract 
of  September  6th,  1894.  The  Water  Company  was  given 
the  right  to  convey  water  through  the  new  mains  beyond 
the  City  of  Bayonne.  Section  6  of  that  ordinance  reads 
as   follows:     "Nothing  herein   shall   impair   any  right, 
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option  or  interest  of  the  City,  under  the  said  contract  of 
September  6th,  1894,  but  every  such  right,  option  and 
interest  are  hereby  expressly  saved  and  reserved  to  and 
for  the  City,  and  nothing  herein  shall  be  construed  to 
extend  the  time  of  said  contract  of  September  6th,  1894, 
to  any  period  beyond  that  specified  therein,  namely: 
twenty-five  years  of  and  from  its  said  date."  It  is  argued 
for  defendant  that  this  contract,  evidenced  by  the  ordi- 
nance and  its  acceptance  by  the  Water  Company,  indicat- 
ed that  there  was  no  intention  to  extend  the  term  of  the 
Washington  and  Beall  contract.  I  am  frank  to  say  that 
if  there  had  been  no  further  transactions  between 
Bayonne  and  the  Water  Company  there  might  be  some 
doubt  in  my  mind.  It  was  expressly  provided  that  for 
the  time  of  the  grant,  or  a  period  of  twenty-five  years 
from  June  21st,  1904,  the  Water  Company  was  obliged 
to  maintain  fire  hydrants  along  the  line  of  each  of  the 
mains  it  was  permitted  to  build  and  Bayonne  was  given 
the  right  to  tap  the  mains  and  draw  water  therefrom  into 
the  distributing  pipes  of  the  City  for  the  purpose  of 
supplying  water  to  manufacturers  and  other  customers 
of  the  City  and  for  all  other  needs  of  the  City  for  full, 
complete  and  efficient  water  supply,  the  water  to  be  paid 
for  at  the  same  rates  and  upon  the  same  terms  as  to 
payment  as  was  provided  for  by  the  contract,  of  Sep- 
tember 6th,  1894.  While,  therefore,  it  appears  that  the 
ordinance  provided  expressly  that  the  contract  of  Sep- 
tember 6th,  1894,  should  not  be  considered  as  extended 
to  any  period  beyond  its  date  of  expiration,  neverthe- 
less, the  City  is  given  the  right  to  draw  from  the  two 
mains  sufficient  water  to  supply  all  of  its  inhabitants  for 
a  period  of  twenty-five  years  from  June  21st,  1904.  It 
would  seem  as  if  the  net  effect  of  this  is  that  although 
Bayonne  was  not  under  the  obligation  of  taking  water 
for  a  period  exceeding  the  term  of  the  contract  of  Sep- 
tember 6th,  1894,   the  Water  Company  was  under   the 
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obligation  of  furnishing  water  for  a  period  of  twenty- 
five  years  from  June  21st,  1904.  My  view  is  that  the 
provision  with  respect  to  the  extension  of  the  contract 
of  September  6th,  1894,  was  inserted  solely  for  the  pro- 
tection of  the  City.  It  is  quite  clear,  it  seems  to  me,  that 
if  there  is  any  doubt  as  to  the  construction  of  this  con- 
tract, evidenced  by  the  ordinance  and  its  acceptance,  it 
is  cleared  up  by  subsequent  transactions  between  the 
parties.  On  October  6th,  1909,  a  resolution  was  adopted 
by  Bayonne  requiring  the  Water  Company  to  erect  a 
duplicate  supply  main  to  extend  from  Kearny  to  Belle- 
ville (the  intake)  to  Avenue  B  and  56th  Street,  Bayonne, 
there  to  be  connected  with  the  mains  of  the  City,  and 
agreeing  in  consideration  of  the  Water  Company's  build- 
ing such  a  main,  that  Bayonne  would  purchase  its  entire 
supply  of  water  from  the  Water  Company  at  the  same 
rates  and  on  the  same  terms  and  for  all  of  the  purposes 
and  periods  of  the  agreements  made  by  the  City  with 
the  Water  Company  dated  September  6th,  1894,  and  June 
21st,  1904.  This  resolution  of  Bayonne  was  accepted  by 
the  Water  Company  October  6th,  1909.  By  it  Bayonne 
agreed  to  purchase  from  the  Water  Company  its  entire 
supply  of  water  for  the  period  of  the  contract  of  June 
21st,  1904,  twenty-five  years.  Its  terms  indicate  quite 
clearly,  I  think,  that  while  the  Water  Company  was  sup- 
posed to  lie  under  the  obligation,  under  the  contract  evi- 
denced by  the  ordinance  of  June  21st,  1904,  and  its 
acceptance,  of  supplying  Bayonne  for  a  period  of  twenty- 
five  years  from  June  21st,  1904,  it  was  recognized  that 
Bayonne  was  under  no  obligation  to  take  the  water  and 
the  purpose  of  this  resolution  and  its  acceptance  was  to 
place  on  Bayonne  a  reciprocal  obligation  to  take.  T 
think  that  it  is  quite  clear,  from  a  consideration  of  these 
agreements  together,  that  Bayonne  placed  itself  under 
the  obligation  to  take  all  of  its  water  from  the  Water 
Company  for  a   period  of  twenty-five  years  from  June 


181 
Decree  of  Vice-Chancellor  Lane. 

21st,  1904,  and  that  the  Water  Company  placed  itself 
under  the  obligation  to  supply  the  City  water  for  that 
period,  and  that  the  terms  of  the  contract  of  September 
6th,  1891,  were  in  fact,  although  not  in  words,  extended 
to  June  21st,  1929.  On  October  18th,  1910,  a  resolution 
was  adopted  by  Bayonne  reciting  the  contracts  between 
the  Water  Company  and  Bayonne  of  September  6th, 
1894,  June  21st,  1904,  and  October  6th,  1909,  and  the  pro- 
visions of  the  contract  that,  if  it  should  be  found  neces- 
sary to  condemn  lands  and  water  rights,  the  City  would 
lend  its  name  to  the  contractors  for  that  purpose,  and 
resolving  and  determining  to  acquire  the  right  to  divert 
an  average  daily  amount  of  8%  million  gallons  per  day 
in  each  year  imtil  October  6th,  1929,  at  Little  Falls, 
"the  same  being  necessary  for  the  purposes  of  the  said 
contracts  and  for  the  use  of  the  City  of  Bayonne  for 
public  supply";  on  May  18th,  1911,  an  agreement  was 
made  between  East  Jersey  and  the  Water  Company.  This 
agreement  recited  the  resolution  of  Bayonne  of  October 
18th,  1910,  and  the  fact  that  Bayonne  had  actually  com- 
menced condemnation  proceedings  under  its  terms.  It 
provided  that  the  supply  to  be  pumped  by  the  Water 
Company  should  be  taken  by  the  Water  Company  under 
the  authority  conferred  upon  it  by  its  municipal  con- 
tracts, charter  and  otherwise  from  the  Passaic  River  at 
Little  Falls,  which  source  was  designated  and  agreed 
upon  for  such  purpose,  and  it  was  further  provided  that 
the  supply  should  be  continued  therefrom  during  the 
period  of  the  contracts  between  the  Water  Company  and 
Bayonne,  and  that  East  Jersey  should  act  as  the  agent 
and  employee  of  the  Water  Company,  to  use  its  water 
power,  mains,  and  riparian  and  other  facilities  to  accom- 
plish the  diversion  which  was  authorized  by  the  muni- 
cipal contracts  and  to  receive  per  million  gallons  for  the 
water  delivered  through  its  mains  into  the  mains  of  the 
Water  Company  the  prices  prescribed  in  its  contract  as 
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compensation,  "Not  for  water  sold,  but  for  services  as 
agent,  etc."  It  was  expressly  provided  that  nothing 
contained  in  the  agreement  should  release  East  Jersey 
from  its  contract  obligations  "to  furnish  to  the  party  of 
the  second  part  (The  Water  Company)  a  supply  of  water 
sufficient  to  fulfill  the  requirements  of  the  existing  con- 
tracts between  the  party  of  the  second  part  (The  Water 
Company)  and  the  Mayor  and  Council  of  the  City  of 
Bayonne  from  some  available  source,  or  from  any  other 
obligation  or  liability  to  the  party  of  the  second  part 
(The  Water  Company)  now  existing  thereunder,  or 
otherwise."  The  agreement  recited  that  East  Jersey 
was  then  causing  pumping  to  be  done  for  the  Water 
Company  for  its  purposes,  to  wit,  the  providing  of  a 
supply  to  Bayonne  under  written  contracts  then  exist- 
ing between  the  parties,  which  contracts  did  not  specify 
the  source  from  which  the  water  should  be  taken,  and 
that  the  water  had  been  in  fact  taken  for  more  than  ten 
years  from  the  Passaic  River  at  Little  Falls  and  was 
then  being  obtained  from  that  source.  The  resolution 
of  October  18th,  1910,  which  referred  specifically  to  the 
contracts  of  September  6th,  1894,  and  of  June  21st,  1904 
(which  gave  the  right  to  the  Water  Company  to  main- 
tain the  two  mains  until  June  21st,  1929),  and  of  October 
6th,  1909  (which  placed  upon  Bayonne  the  obligation  of 
taking  all  of  its  supply  from  the  Water  Company  until 
June  21st,  1929),  was  referred  to  in  the  contract  between 
the  Water  Company  and  East  Jersey  of  May  18th,  1911. 
By  this  contract  East  Jersey  recognized  its  obligation  to 
furnish  the  Water  Company  with  sufficient  water  to  sup- 
ply Bayonne  under  its  then  existing  contracts.  It  is 
quite  clear  to  me  that,  irrespective  now  of  whether,  under 
the  contract  of  September  6th,  1894,  East  Jersey  would 
have  been  obliged  to  furnish  the  Water  Company  with 
water  necessary  to  supply  Bayonne  after  September 
6th,    1919,   or   in  other   words   whether   the    supply   to 
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Bayonne  came  within  the  provision  permitting  renewals 
of  the  contract  of  September  6th,  189-4,  the  subsequent 
dealings  between  East  Jersey  and  the  Water  Company 
placed  East  Jersey  under  the  obligation  of  furnishing 
the  Water  Company  with  such  water  and  for  such  time 
as  it  (the  Water  Company)  was  bound  to  furnish 
Bayonne  under  contracts  which  existed  May  28th,  1911. 
I  have  already  indicated  that,  in  my  opinion,  the  Water 
Company  on  that  date  was  obliged  to  furnish  Bayonne 
with  water  at  least  to  June  21st,  1929,  at  the  rates  pro- 
vided for  in  the  contract  of  September  6th,  1891,  and 
the  Water  Company  being  under  such  obligation  to  fur- 
nish Bayonne,  East  Jersey  was  under  the  obligation  to 
furnish  a  sufficient  supply  to  the  Water  Company  until 
that  date. 

It  is  insisted  by  complainant  that  the  Water  Com- 
pany was  under  the  obligation  to  furnish  Bayonne  until 
October  6th,  1929,  instead  of  June  21st,  1929.*  This  con- 
tention is  based  solely  upon  the  fact  that  in  the  resolu- 
tion of  October  18th,  1910,  it  was  resolved  that  it  was 
necessary  to  acquire  the  right  to  divert  at  Little  Falls  a 
certain  amount  of  water  per  day,  in  each  year  until  Octo- 
ber 6th,  1929,  and  that  by  the  contract  of  May  18th,  1911, 
East  Jersey  and  the  Water  Company  recognize  the  obli- 
gation of  the  Water  Company  under  this  resolution.  This 
date  of  October  6,  1929,  apparently  was  imported  in  the 
resolution  because  of  the  fact  that  it  was  on  that  date 
that  the  Water  Company  accepted  the  resolution  of  the 
( !ity  by  which  the  City  bound  itself  to  take  water  for  all 
purposes  and  periods  of  the  agreements  made  by  the 
City  with  the  Company  dated  September  6th,  1894,  and 
June  21st,  1904.  That  the  twenty-five  year  period  was 
not  intended  to  run  from  the  date  of  the  acceptance  by 
the  Water  Company  of  the  resolution  of  October  6th, 
1909,  the  date  upon  which  the  City  assumed  its  obliga- 
tion, is  indicated  by  the  fact  that  in  the  resolution  of 
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October  18th,  1910,  the  year  of  the  expiration  of  con- 
tractual relations  between  Bayonne  and  the  Water  Com- 
pany is  considered  to  be  1929.  My  view  is  that  the  use 
of  the  date  October  6th  was  a  mistake.  Its  use  cannot 
be  considered  as  sufficient  evidence  that  the  parties  in- 
tended to  extend  their  contractual  relations  beyond  the 
time  fixed  by  the  resolution  of  June  21st,  1904,  accepted 
by  the  Water  Company,  June  24,  1904.  It  may  be  that  it 
was  deemed  advisable  from  Bayonne 's  standpoint  to  se- 
cure the  right  of  diversion  for  a  short  time  after  the 
expiration  of  the  contract,  but  I  doubt  this.  I  think  it  a 
pure  mistake.  In  any  event,  I  can  find  no  evidence  that 
there  was  any  agreement  that  the  contract  period  should 
be  extended. 

I  conclude  therefore  that  the  contractual  relations  bt- 
tween  the  Water  Company  and  Bayonne  as  they  existed 
prior  to  September,  1918,  required  the  Water  Company 
to  furnish  Bayonne  with  water  up  to  June  21st,  1929, 
and  that  the  contractual  relations  between  the  Water 
Company  and  East  Jersey  required  that  East  Jersey 
should  furnish  the  Water  Company  with  such  water  as 
it  needed  to  supply  Bayonne  up  to  June  21st,  1929. 

My  conclusion  with  respect  to  the  time  of  the  expira- 
tion of  the  contract  between  Bayonne  and  the  Water 
Company  is  in  accordance  with  the  dictum  of  Vice  Chan- 
cellor Stevens  in  Wilson,  Attorney  General,  vs.  East  Jer- 
sey Water  Company,  78  N.  J.  329,  341.  Speaking  of 
the  Washington  and  Beall  contract  of  1894  assigned  to 
the  Water  Company  the  Vice  Chancellor  said  "the  as- 
signment, was  ratified  by  Bayonne,  when  it  afterwards 
agreed  that  the  term  of  the  supply  should  be  extended 
until  1929."  While,  of  course,  neither  the  doctrine  of 
res  adjudicata  nor  start  decisis  is  available  in  this  case, 
the  East  Jersey  was  a  party  to  that  litigation,  and  the 
remarks  of  the  Vice  Chancellor  seem  to  be  but  a  state- 
ment of  a  condition  recognized  to  exist  by  all  parties. 
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On  September  6th,  1918,  the  Water  Company  trans- 
ferred its  entire  plant  to  Bayonne  and  assigned  all  of  its 
contract  rights,  including  its  contract  rights  with  con- 
sumers and  with  East  Jersey.  It  is  insisted  that  this 
sale  and  assignment  works  such  an  abrogation  of  the 
contract  between  the  Water  Company  and  Bayonne  as 
relieved  East  Jersey  from  fulfilling  its  contract  obliga- 
tions to  the  Water  Company  so  far  as  the  Bayonne  sup- 
ply is  concerned.  It  is  argued  with  great  vigor  that  the 
effect  of  the  purchase  by  Bayonne  was  an  extinguish- 
ment of  the  contract  between  the  Water  Company 
and  Bayonne.  It  is  claimed  that  the  purchase  by 
Bayonne  must  be  considered  as  having  been  made 
under  the  sixth  clause  of  the  contract  of  September 
6th,  1894.  Under  that  clause  Bayonne  is  given  the  privi- 
lege of  purchasing  the  water  works  of  the  Water  Com- 
pany at  the  expiration  of  any  five-year  period  after  the 
date  of  the  contract,  upon  giving  one  year's  written  no- 
tice, at  a  certain  price.  It  is  provided  that  upon  the  re- 
ceipts of  the  moneys  the  Water  Company  (and  I  am  here 
making  no  distinction  between  the  Water  Company  and 
Washington  and  Beall,  who  were  the  original  contract- 
ors) should  convey  the  water  works,  etc.,  and  thereupon 
the  contract  should  cease  and  be  thereafter  annulled. 
The  difficulty  with  this  agreement  is  that  the  purchase 
was  not  made  under  this  or  any  other  clause  of  the  con- 
tract. The  Water  Company  not  only  had  contracts  to 
supply  Bayonne  but  also  to  supply  other  consumers;  its 
contract  with  East  Jersey  required  East  Jersey  to  fur- 
nish water  to  it  for  all  its  purposes,  including,  among 
others,  the  fulfillment  of  its  contracts  with  Bayonne. 
The  Water  Company  sold  to  Bayonne  all  of  its  rights.  It 
transferred  to  Bayonne  its  rights  to  receive  water  from 
East  Jersey,  to  enable  it  to  supply  Bayonne  and  its  other 
consumers.  All  of  the  transactions  between  the  Water 
Company  and  Bayonne  with  respect  to  the  purchase  indi- 
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cate  that  the  intention  of  the  parties  was  to  keep  alive 
the  Bayonne  contract  so  far  as  it  should  be  necessary  to 
keep  it  alive  in  order  to  substitute  Bayonne  in  the  place 
of  the  Water  Company  in  the  contract  between  the  Water 
Company  and  East  Jersey.  East  Jersey  is  in  no  wise 
concerned  with  the  form  the  transaction  took.  The  in- 
tent is  clear.  East  Jersey  is  not  injured  unless  the 
Water  Company  could  not  so  act  as  to  permit  Bayonne 
to  receive  water  directly  from  East  Jersey  in  the  place 
of  the  Water  Company,  paying-  for  the  water  taken  at 
the  rates  prescribed  by  the  contract  between  the  Water 
Company  and  East  Jersey.  That  the  Water  Company 
could  so  act,  I  think,  is  beyond  question.  There  is  no 
difficulty  in  arriving  at  the  amount  which  must  be  paid 
by  Bayonne  to  East  Jersey  up  to  June  21st,  1929.  The 
contract  between  the  Water  Company  and  East  Jersey 
provided  that  East  Jersey  should  receive  a  certain  pro- 
portion of  the  gross  receipts  of  the  Water  Company  as 
the  proceeds  of  this  contract.  While  technically  speak- 
ing there  will  be  no  gross  receipts  of  the  Water  Com- 
pany, nevertheless  the  sum  that  these  gross  receipts 
would  be  is  certain,  for,  by  the  contracts  between  Ba- 
yonne and  the  Water  Company,  Bayonne  has  agreed  to 
pay  a  certain  sum.  Nor  is  there  any  difficulty  caused  by 
the  fact  that  the  contracts  between  the  Water  Companies 
require  that  payments  should  be  made  by  the  Water 
Company  to  East  Jersey  at  its  principal  office  in  New 
York  or  New  Jersey  as  might  be  specified  on  the  day 
next  following  "Under"  the  receipt  of  the  principal 
sums  by  the  Water  Company  under  such  contracts  as  it 
might  have.  While  it  is  true  that  in  one  sense  there  will 
be  no  receipts  by  the  Water  Company  from  Bayonne  on 
any  day,  nevertheless  the  contracts  between  Bayonne  and 
the  Water  Company  provide  for  payment  at  certain 
times,  and  Bayonne  will  be  obliged  to  settle  with  East 
Jersey  as  if  such  payments  had  been  made  at  the  times 
specified  in  the  contracts. 
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After  conclusion  of  the  oral  argument  and  submis- 
sion of  briefs,  counsel  with  defendant  tiled  a  supplemen- 
tal brief  in  which  they  contend  that,  inasmuch  as  the 
contract  between  East  Jersey  and  the  Water  Company 
evidenced  by  the  agreement  of  May  18th,  1911,  is  a  con- 
tract by  which  East  Jersey  agrees  to  act  for  the  Water 
Company  as  agent  in  pumping  water  it  is  personal  in  its 
nature  and  therefore  not  assignable.  The  agreement  of 
May  18th,  1911,  is  but  a  modification  of  the  contract  of 
July  12th,  1895,  which  contract  bound  East  Jersey  to  the 
Water  Company  and  its  assigns.  The  relations  between 
the  Water  Company  and  East  Jersey,  in  substance, 
remain  the  same.  The  change  in  form  was  made  because 
of  the  fact  that  it  was  necessary  to  condemn  rights  of 
riparian  owners,  and  it  was  deemed  wise  to  fortify  the 
legal  position  of  the  diverter  by  resort  to  the  charter 
powers  of  the  City  available  to  the  Water  Company. 
There  was  no  change  in  actual  operation.  The  contract 
of  May  18,  1911,  contains  a  provision  that  nothing  therein 
should  release  East  Jersey  from  its  contract  obligations 
to  furnish  to  the  Water  Company  a  supply  of  water  suf- 
ficient to  fulfill  the  requirements  of  the  existing  contracts 
between  the  Water  Company  and  Bayonne  from  some 
available  source  or  from  any  other  obligations  or  liabil- 
ity to  the  Water  Company  then  existing  or  otherwise. 
I  think  the  contract  rights  of  the  Water  Company  as 
against  East  Jersey  were  assignable. 

Bayonne  insists  that  under  the  renewal  clause  con- 
tained in  the  contract  of  July  12th,  1895,  it  may  compel 
East  Jersey  to  furnish  water  to  it  for  its  municipal  and 
other  purposes,  including  sales  to  outside  consumers,  for 
successive  periods  of  twenty-five  years  ad  infinitum 
upon  one  year's  written  notice  of  such  intention  to  renew 
to  East  Jersey,  its  successors  or  assigns,  Bayonne  gave 
notice  to  the  Water  Company  on  September  6th,  1918, 
that  it  elected  to  renew  the  contract  of  July  12th,  1895,  for 
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a  period  of  twenty-five  years,  or  until  September  12,  1944, 
the  original  contract  period  being  twenty-four  years  and 
two  months.  The  contract  of  July  12th,  1895,  as  I  have 
before  pointed  out,  was  expressly  made  assignable.  The 
option  of  renewal  was  given  to  the  Water  Company,  its 
successors  and  assigns.  In  the  notice  to  East  Jersey 
the  Water  Company  joined.  I  think  this  is  unimportant. 
The  agreement  of  May  18th,  1911,  between  the  Water 
Company  and  East  Jersey  did  not  release  East  Jersey 
from  its  contract  obligations  under  the  contract  of  July 
12th,  1895.  Bayomie,  as  the  assignee  of  the  Water  Com- 
pany, was  entitled,  therefore,  to  exercise  the  option  given 
to  the  Water  Company.  I  think  that  no  serious  argu- 
ment can  be  made  that,  assuming  that  the  Water  Com- 
pany might  assign  to  Bayonne,  Bayonne  did  have  the 
right  to  exercise  the  option.  The  real  question  is  not 
whether  the  contract  between  the  Water  Company  and 
East  Jersey  is  extended  until  September  12,  1944,  but 
what,  assuming  such  extension,  in  view  of  the  changed 
conditions,  the  obligation  of  East  Jersey  is.  I  am  still 
of  the  opinion  which  I  expressed  on  the  oral  argument 
that  Bayonne  cannot  compel  East  Jersey  to  furnish 
water  to  it  for  its  municipal  purposes  under  the  contract 
of  July  12th,  1895,  and  its  modifications  and  supple- 
ments, after  June  21st,  1929.  By  the  terms  of  the  con- 
tracts between  the  Water  Company  and  East  Jersey  the 
amount  of  compensation  to  East  Jersey  was  fixed  at  a 
certain  percentage  of  the  gross  receipts  of  the  Water 
Company.  The  amount  of  those  gross  receipts  depended 
upon  the  amount  which  the  Water  Company  would  receive 
by  virtue  of  contracts  with  other  including  Bayonne. 
East  Jersey  was  entitled  to  assume  that  the  Water  Com- 
pany would  make  the  best  contract  that  it  could  with  its 
customers.  As  the  situation  now  stands  Bayonne  is  both 
buyer  and  seller.  There  is  no  way  by  which  the  amount 
to  be  paid  East  Jersey  can  be  determined  by  reference 
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to  the  amount  which  Bayonne  would  be  obliged  to  pay 
the  Water  Company  after  June  21st,  1929.  It  is  sug- 
gested by  complainant  that  the  Court  ought  not  to  de- 
termine, if  it  finds  the  attempted  extension  is  legal,  but 
may  be  inequitable,  that  it  must  be  inequitable.  Counsel 
do  not  quite  precisely  state  the  position.  It  is  not  a 
question  of  inequity  nor  of  illegality.  The  question  is 
whether  the  contract,  in  so  far  as  it  relates  to  the  City  of 
Bayonne  is  possible  of  performance.  I  find  it  to  be  im- 
possible because  of  the  lack  of  a  factor  which  is  neces- 
sary to  determine  the  amount  which  Bayonne  would  pay 
to  East  Jersey  for  water  furnished  to  it  for  municipal 
purposes.  The  absence  of  the  party  with  whom  Bayonne 
could  contract  so  that  there  might  be  gross  receipts  of 
that  party,  upon  the  amount  of  which  could  be  based  the 
compensation  to  East  Jersey  leaves  a  factor  impossible 
to  supply  but  essential  to  the  performance  of  the  con- 
tract. For  this  reason  East  Jersey  is  not  obliged  to 
supply  Bayonne  witli  water  for  its  municipal  purposes 
after  June  21st,  1929.  I  need  hardly  point  out  that  what 
I  have  said  has  no  reference  to  conditions  up  to  June  21st, 
1929,  for  up  to  that  date  the  contract  price  between  the 
Water  Company  and  Bayonne  has  been  fixed  and  the 
only  effect  of  the  transaction  between  the  Water  Com- 
pany and  Bayonne  is  to  substitute  Bayonne  as  the  direct 
purchaser  from  East  Jersey. 

The  remaining  question  is  whether  Bayonne  is  en- 
titled to  a  supply  from  East  Jersey  up  to  September 
12th,  1944,  under  the  contracts  between  East  Jersey  and 
the  Water  Company,  for  the  purpose  of  furnishing  out- 
side consumers.  Counsel  with  defendant  conceded  upon 
the  oral  argument  and  in  their  briefs  (p.  34  of  their 
original  brief,  pp.  20,  21  and  22  of  their  supplemental 
brief)  that  Bayonne,  occupying  the  position  of  assignee 
of  the  Water  Company,  might  assert  the  right,  under  the 
contract  of  July  12th,  1895,  between  the  two  water  com- 
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panies,  to  renew  the  contract  of  July  12th,  1895,  for  suc- 
cessive periods  of  twenty-five  years  forever  so  far  as 
consumers  outside  of  Bayonne  are  concerned.  Aside 
now  from  counsel's  concession,  I  think  there  is  no  doubt 
but  that  Bayonne  was  and  is  authorized  to  exercise  such 
right.  By  the  modifying  agreement  between  East  Jer- 
sey and  the  Water  Company  of  May  29th,  1902,  East 
Jersey  bound  itself  to  furnish  the  "Water  Company  with 
sufficient  water  to  supply  its  consumers  in  Hudson 
County,  outside  of  Bayonne.  This  modifying  agreement 
became  a  part  of  the  agreement  of  July  12th,  1895,  and 
the  Water  Company  might  renew  under  the  option  clause. 
There  is,  of  course,  as  conceded  by  counsel  with  de- 
fendant, no  impossibility  of  performance  so  far  as  con- 
sumers outside  of  Bayonne  are  concerned.  Bayonne 
must  be  assumed  to  deal  with  outside  consumers  precisely 
the  same  as  the  Water  Company  would  and  the  option 
was  specifically  made  exercisable  by  assignees. 

In  the  brief  of  counsel  it  is  insisted  that  contracts 
for  an  indefinite  or  extremely  long  periods  or  in  perpe- 
tuity are  not  favored  in  the  law,  (citing  three  Pennsyl- 
vania cases).  There  is  no  claim  that  the  option  of  re- 
newal provided  for  in  the  contract  of  July  12th,  1895, 
contravenes  any  principle  of  law.  In  the  decision  of  the 
Supreme  Court  on  the  application  of  a  writ  of  certiorari 
to  review  the  ordinance  under  which  Bayonne  purchased 
the  rights  of  the  "Water  Companies  in  denying  the  writ 
the  Court  said:  "The  city  is  to  acquire,  not  only  the 
pipe  lines  and  land,  but  the  right  practically  ad  infinitum 
to  receive  water  from  a  responsible  source  at  a  fixed 
price,  and  has  the  right  to  add  to  the  existing  supply  of 
condemnation." 

It  was  suggested  by  counsel  of  defendant  in  the  orig- 
inal brief  that  the  question  as  to  whether  Bayonne  as 
assignee  of  the  "Water  Company  might  exercise  the  right 
of  renewal  so  far  as  customers  outside  of  Bayonne  is 
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concerned,  was  not  in  this  suit.  But  the  bill  prays  for 
a  determination  of  the  rights  of  the  parties  with  respect 
to  the  entire  subject  matter.  Notice  of  the  exercise  of 
the  option  had  been  given  at  the  time  of  the  filing  of  the 
bill.  Defendant,  by  its  answer,  unites  with  complainant 
in  submitting  to  the  court  its  rights  and  obligations  and 
those  of  complainant  to  the  end  that  the  same  may  be 
adjudged  and  determined.  The  rights  arise  under  writ- 
ten instruments ;  they  are  cognizable  in  a  court  of  equity. 
The  subject  matter  of  the  supply  of  water  is  of  such  a 
nature  as  that  the  aid  of  this  court  may  properly  be 
invoked  to  obtain  the  remedy  either  of  specific  perform- 
ance or  injunction.  Sec.  7  of  the  Chancery  Act  of  1915, 
P.  L.  1915,  p.  84,  is  relied  upon  by  both  sides.  I  have 
considered  that  statute  in  Eenwick  vs.  Hay,  106  Atl.  547, 
551,  and  reiterate  what  I  there  said.  In  the  oral  argu- 
ment and  in  their  subsequent  briefs  counsel  with  defen- 
dant do  not  claim  that  this  court  ought  not,  in  this  litiga- 
tion, to  determine  all  of  the  rights  of  the  parties  arising 
under  these  contract-. 

I  have  not  considered  whether  under  the  contract  of 
July  12th,  1895,  as  modified,  East  Jersey  would  be 
obliged,  in  case  of  the  exercise  of  the  option  by  the  Water 
Company,  to  furnish  water  to  the  Water  Company  to 
enable  it  to  fulfill  contracts  which  it  might  have  with 
Bayonne  other  than  the  contracts  specifically  referred 
to  in  the  agreement  of  July  12th,  1895,  and  subsequent 
agreements.  Such  determination  is  not  necessary  be- 
cause of  my  conclusion  that  East  Jersey  is  bound  to 
furnish  water  to  the  Water  Company  necessary  to  enable 
it  to  perform  its  contractual  relations  with  Bayonne  up 
to  June  21,  1929,  and  that  a  necessary  factor  is  absent 
which  would  permit  the  performance  of  the  contract  so 
far  as  it  relates  to  furnishing  water  to  Bayonne  for  its 
municipal  needs  after  June  21,  1929,  even  if  the  renewal 
clause  applied. 
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I  will  advise  a  decree  settling  the  rights  of  the  parties 
as  indicated  by  this  opinion.  I  will  determine  that  (1) 
Bayonne  may  require  East  Jersey  to  furnish  water  to 
it  for  its  municipal  purposes  until  June  21st,  1929,  at 
the  rates  prescribed  by  the  contracts  between  the  Water 
Company  and  East  Jersey.  The  method  of  computing 
the  amount  payable  to  East  Jersey  and  the  method  of 
payment  may  also  be  settled;  (2)  that  Bayonne  may 
require  East  Jersey  to  furnish  water  to  it  for  sale  to 
outside  concerns  until  September  12,  1944.  The  method 
by  which  the  amount  to  be  paid  and  the  method  of  pay- 
ment may  also  be  settled;  (3)  that  Bayonne  may,  by  the 
exercise  of  the  renewal  option  contained  in  the  contract 
of  July  12th,  1895,  require  East  Jersey  to  furnish  it  with 
water  for  sale  to  consumers  outside  the  City  of  Bayonne 
for  continuing  periods  of  twenty-five  years  each  after 
June  12th,  1944,  ad  infinitum;  (4)  that  Bayonne  may  not 
require  East  Jersey  to  furnish  water  to  it  for  its  muni- 
cipal purposes  subsequent  to  June  21st,  1929,  under  any 
contracts  existing  between  the  Water  Company  and  East 
Jersey  at  the  time  Bayonne  took  over  the  Water  Com- 
pany's property. 

Settle  decree  on  two  days'  notice. 


Judge  Collins'  Opinion  Relative  to  Appeal 
from  Decree. 

November  3, 1919. 
Hon.  Bert  Daly, 

Director  of  Ke venue  and  Finance, 
Bayonne,  N.  J. 

Dear  Dr.  Daly : 

I  am  sending  to  you  for  presentation  to  the  Board  of 
Commissioners   at   their   meeting   tomorrow  my   report 
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in  the  East  Jersey  "Water  Company  case  and  copy  of  the 
decree.  I  also  enclose  my  bills  for  services  to  date  and 
bill  of  Mr.  Garrison.  My  information  is  that  the  East 
Jersey  "Water  Company  does  not  intend  to  appeal  from 
the  decree.  Mr.  Griffin,  when  he  was  in  one  day  in  my 
absence,  told  my  secretary  that  the  Board  would  like  my 
opinion  as  to  whether  the  City  should  appeal.  My  opin- 
ion is  decidedly  against  appealing-,  first,  for  the  reason 
that  I  very  much  doubt  success,  and  second,  for  the  rea- 
son that  if  the  City  should  appeal  the  East  Jersey  would 
of  course  file  a  cross-appeal,  and  the  City  would  run  the 
risk  of  the  very  favorable  result  we  have  procured  being 
disturbed.  This  letter  is  to  you  personally.  If  the  Board 
wishes  a  formal  opinion  as  to  whether  or  not  there  should 
be  an  appeal,  please  so  advise  me  and  I  will  send  one. 

The  printed  case  has  been  served  on  the  appeal  of 
the  Town  of  Kearny  against  Bayonne  in  the  suit  in  which 
Kearny  sought  to  enjoin  the  sale  of  water  by  the  City 
to  meadow  consumers  after  1920.  I  would  like  to  ask 
whether  it  is  the  wish  of  the  Board  that  I  shall  argue  this 
appeal. 

With  great  respect, 

Yours  very  truly, 

Gilbert  Collins. 

To  the  Honorable,  the  Board  of  Commissioners 
of  the  City  of  Bayonne. 

Dear  Sirs : 

The  final  decree  in  the  suit  of  The  Mayor  and  Coun- 
cil of  the  City  of  Bayonne  against  the  East  Jersey  Water 
Company  has  been  signed  and  filed.  I  enclose  a  copy 
thereof.  I  also  enclose  the  bill  of  Hon.  Lindley  M.  Garri- 
son for  services  and  disbursements  in  this  matter,  and 
my  own  bills  for  services  and  disbursements  in  this  mat- 
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ter  and  in  the  Federal  Shipbuilding  Company  matter,  in 
which  Mr.  Garrison  was  not  concerned.  I  have  not  de- 
ducted from  my  hill  the  $200  counsel  fee  that  was  allowed 
in  the  decree  and  will  he  included  in  the  taxed  bill  of 
costs.  When  those  costs  are  collected,  this  fee  will  be- 
long to  the  City.  I  tried  to  get  a  larger  allowance  of 
counsel  fee,  but  the  Advisory  Master  thought  that  inas- 
much as  each  party  prevailed  in  the  decision  in  important 
particulars  it  would  be  enough  to  allow  complainant  a 
reasonable  sum  for  the  preparation  of  the  bill  of  com- 
plaint, and  this  he  did  and  added  the  final  clause  of  the 
decree  of  his  own  motion. 

In  drawing  the  decree  I  was  a  little  troubled  about 
the  matter  of  the  quarterly  settlements.  By  the  strict 
letter  of  the  agreements  payment  would  have  to  be  made 
for  each  quarter  one  day  after  the  beginning  of  the  next 
quarter.  This  would  be  very  difficult,  as  the  quantities 
have  to  be  ascertained  and  checked  up,  and  I  suggested 
that  a  margin  of  time  for  payment  be  given.  Defen- 
dant's counsel  acceded  to  this  request  as  reasonable  and 
the  court  fixed  a  margin  of  ten  days,  and  provided  that 
if  payment.be  not  made  within  the  ten  days  the  amount 
shall  bear  interest.  The  provision  for  interest,  of 
course,  does  not  imply  that  payments  may  be  delayed 
beyond  the  ten  days. 

You  will  find  on  file  with  the  appropriate  city  officer 
agreements  between  the  City  and  the  East  Jersey  Water 
Company  for  payment  of  the  sums  that  the  City  paid  the 
Weidman  Silk  Dyeing  Company  and  the  National  Silk 
Dyeing  Company,  namely,  $17,600  in  each  case,  for  the 
right  as  against  them  respectively  to  divert  not  exceed- 
ing an  average  quantity  in  any  year  of  sixteen  million 
gallons  of  water  daily,  until  October  6,  1920.  These 
agreements  provided  that  if  the  City  should  be  finally 
successful  in  securing  a  judicial  determination  in  favor 
of  its  claim  that  the  contract  of  the  Citv  with  the  New 
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York  &  New  Jersey  Water  Company  is  enforceable  in 
favor  of  the  City,  and  that  therefore  said  East  Jersey 
Water  Company  is  liable  to  pay  the  purchase  price  of 
such  diversion  right  according  to  its  contract  made  with 
the  New  York  &  New  Jersey  Water  Company  there  shall 
be  deducted  from  each  quarterly  payment  to  the  East 
Jersey  Water  Company  for  water  thereafter  furnished 
to  the  City  a  one-fourth  part  of  said  purchase  price  with 
interest  thereon  to  the  date  of  such  deduction,  until  the 
whole  of  said  purchase  price  shall  be  paid  with  interest. 
Under  this  agreement  the  City  will  be  entitled  to  deduct 
from  the  quarterly  payment  due  January  2,  1920,  one- 
fourth  of  the  purchase  price  with  interest  in  each  of  the 
said  two  cases,  provided  the  amount  due  for  water  fur- 
nished after  October  31,  1919,  the  date  of  the  decree,  is 
sufficient  for  the  purpose.  If  not  sufficient,  I  suppose  the 
deficiency  will  have  to  wait  until  the  next  quarter  falls 
due. 

Very  respectfully, 

Gilbert  Collins. 


Resolution  of  December  14,  1920,  by  Commissioner 

Bert  Daly. 


Whereas,  when  the  City  of  Bayonne  acquired  its 
water  supply  a  few  years  ago  it  acquired  only  the  main 
supply  pipes  leading  from  the  Town  of  Kearny  into  the 
City  of  Bayonne  and  the  right  for  a  limited  period  to 
purchase  water  from  the  water  company  in  Kearny;  and 

Whereas,  the  water  company  is  an  agent  for  Bayonne 
and  other  municipalities  to  pump  water  from  the  Passaic 
River  at  Little  Falls ;  and 
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Whereas,  it  appears  that  it  will  be  necessary  within 
a  short  time,  either  before  or  at  the  termination  of  the 
present  pumping  contract,  to  make  arrangements  looking 
to  a  permanent  supply  of  water  for  the  City;  and 

Whereas,  with  the  construction  of  the  present  Wana- 
que  supply  by  the  City  of  Newark  practically  all  of  the 
available  supplies,  with  one  exception,  will  have  been  pre- 
empted by  the  larger  cities  of  the  State ;  and 

Whereas,  there  are  certain  other  matters  in  connec- 
tion with  the  contracts  as  assigned  to  the  City  by  the 
New  York  and  New  Jersey  Water  Company  at  the  time 
of  the  purchase  of  the  water  supply,  which  contracts  re- 
late to  the  supply  of  water  to  the  factories  on  the  Kearny 
meadows  and  to  Hudson  County  consumers,  that  require 
a  defined  policy  on  the  part  of  the  City; 

Now,  Therefore,  Be  It  Resolved,  that  the  Mayor  be 
and  he  is  hereby  authorized  to  appoint  a  committee  com- 
posed of  the  leading  citizens  of  the  City  of  Bayonne  to- 
gether with  representatives  of  the  large  industrial  plants 
in  the  City,  said  committee  to  meet  and  confer  with  the 
Director  of  Revenue  and  Finance,  having  charge  of  the 
water  supply,  and  with  the  Superintendent  of  Water  on 
the  matters  above  recited,  and  to  counsel  and  advise  with 
the  said  Director  and  Superintendent  of  Water  with  a 
view  of  determining  on  a  definite  policy  for  the  City  with 
reference  to  its  present  and  future  water  supply  prob- 
lems. 
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December  14.  1920. 

Honorable  Board  of  Commissioners, 
Bayonne,  N.  J. 

Gentlemen : 

In  accordance  with  resolution  of  even  date  I  hereby 
designate  and  appoint  the  following  named  gentlemen  as 
a  committee  to  confer  with  the  Director  of  Revenue  and 
Finance  and  the  Superintendent  of  Water  with  the  view 
to  determining  a  definite  policy  for  the  City  with  refer- 
ence to  present  and  future  water  supply  problems  : 

William  Koehler  Thomas  O'Brien 

Albion  Wadhams  Charles  Grotsky 

J.  Herman  Mahnken  Hyman  Lazarus 

John  J.  Cain  T.  S.  K.  Hawxhurst 

J.  Edsal  Johnson  Augustus  Smith 

James  Benny  Charles  E.  Annett 

Carl  Ruhlmann  DeWitt  Van  Buskirk 

J.  B.  Edwards  George  Kennan 

Thomas  Parker  Harris  Boorstein 

( lifford  Branigan  Thomas  Brady 

Aries  P.  Brooke  John  J.  Xealon 

Very  truly  yours, 

W.  Homer  Axford, 
Mayor. 

Received  and  confirmed,  December  14,  1920. 
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Resume  of  Water  Situation  With  Regard  to  Contract 
and  New  Water  Supply. 

On  December  14,  1920,  it  was  apparent  to  those  in 
charge  of  Bayonne  \s  water  supply  that  the  East  Jer- 
sey Water  Company  and  its  affiliated  companies  would 
seek  a  raise  in  rates  for  the  water  which  it  was  sell- 
ing to  the  City  of  Bayonne.  It  was  apparent  that  it 
intended  to  abrogate  its  contract  with  Bayonne  under 
which  Bayonne  was  purchasing  water  at  a  rate  of  $19.50 
per  million  gallons,  and  which  contract  Bayonne  had 
purchased  from  the  N.  Y.  &  N.  J.  Water  Company.  This 
contract  would  normally  expire  in  July  of  1929  at  which 
time  Bayonne  would  undoubtedly  be  called  upon  for  an 
increase  in  rates.  When  the  contract  was  purchased 
from  the  N.  Y.  &  N.  J.  Water  Company  however  it  was 
belived  that  the  low  rate  would  prevail  until  that  time 
and  the  letter  from  Edmund  LeB.  Gardner  to  Major 
Reichhelm  seemed  to  indicate  that  the  Water  Company 
would  continue  to  serve  the  City  at  the  old  rate. 

While  the  intention  to  seek  a  new  rate  became  known 
during  the  year  1922  it  was  not  until  January  of  1923 
that  the  application  was  actually  made  to  the  Public 
Utility  Commission  to  set  aside  the  contracts  with  Ba- 
yonne and  to  establish  a  new  rate  which  Bayonne  would 
be  compelled  to  pay.  The  application  asked  for  a  new 
rate  of  $100.  per  million  gallons  in  lieu  of  the  old  rate  of 
$19.50. 

During  1922  the  efforts  of  Bayonne  with  regard  to  its 
water  supply  developed  along  two  separate  and  distinct 
lines;  first,  to  perfect  and  maintain  its  contracts  which 
it  purchased  from  the  N.  Y.  &  N.  J.  Water  Company,  and 
second,  to  study  out  and  establish  a  new  supply  of  water 
which  would  be  ready  for  use  in  July  of  1929.  As  re- 
gards the  first  development,  the  City  opposed  the  appli- 
cation of  the  East  Jersey  Water  Company  before  the 
Utility  Board  and  when  a  new  rate  of  $78.  was  established 
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by  this  Board  it  carried  an  appeal  to  the  Supreme  Court 
and  to  the  Court  of  Errors  and  Appeals,  and  when  it 
lost  in  these  two  courts  it  carried  a  separate  case  into 
the  Court  of  Chancery  in  order  to  establish  Bayonne's 
equity  in  the  contracts  which  it  purchased  from  the  N.  Y. 
&  N".  J.  Water  Company.  Failing-  in  this  court  the  City 
was  compelled  to  pay  $78.  per  million,  and  is  doing  so  at 
the  present  time. 

As  regards  the  second  branch  of  the  water  situation, 
Mayor  Axford  appointed  a  Citizens'  Committee  on  De- 
cember 14th,  1921  to  study  into  the  problem  of  a  new 
water  supply  for  Bayonne.  This  Committee  made  com- 
plete and  exhaustive  studies  during  1922  and  reported 
to  the  City  Commission  favoring  the  Ramapo  River  as  a 
source  of  Water  Supply  for  the  City  of  Bayonne.  Under 
advice  of  this  Citizens'  Committee  an  application  was 
made  to  the  Board  of  Conservation  and  Development  for 
a  grant  to  tap  the  waters  of  the  Ramapo  River.  This 
application  was  prosecuted  before  the  Board  of  Conser- 
vation and  Development  which  Board  finally  gave  Ba- 
yonne the  right  to  tap  the  waters  of  the  Ramapo  River 
for  a  raily  supply  of  50  million  gallons.  This  grant  was 
certioraried  by  Bayonne's  opponents  and  carried 
through  the  Supreme  Court  and  the  Court  of  Errors  and 
Appeals  which  finally  set  aside  the  grant  on  technicali- 
ties of  minor  importance,  but  sufficient  to  overturn  the 
proceedings.  After  the  Court  had  set  aside  Bayonne's 
grant  for  a  new  water  supply  from  the  Ramapo  River 
efforts  were  made  to  join  in  the  Wanaque  development 
being  carried  on  by  the  North  Jersey  District  Water 
Supply  Commission.  The  City  was  able  to  get  a  limited 
grant  in  this  development  of  18  million  gallons,  or  about 
18  per  cent  of  the  estimated  yield ;  which  it  now  de- 
velopes  would  have  amounted  to  about  15  million  gal- 
lons per  day  instead  of  18  as  anticipated.  The  people  of 
Bayonne  by  a  petition  demanded  a  referendum  on  the 
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proposition  of  joining-  in  the  Wanaque  development  be- 
fore the  Commission  could  undertake  the  passage  of  the 
necessary  ordinances.  Before  this  referendum  could  be 
held  the  Xorth  Jersey  Board  passed  a  resolution  termi- 
nating negotiations  with  the  City  of  Bayonne  and  ex- 
cluding it  from  participation  in  the  Wanaque  develop- 
ment. 

Bayonne 's  efforts  along  these  two  lines  have  been  of 
little  value  and  the  net  results  are,  that  Bayonne  is  still 
without  a  definite  plan  for  a  permanent  water  supply  and 
is  paying  the  East  Jersey  Water  Company  $78.  per  mil- 
lion gallons  for  water  instead  of  the  $19.50  formerly 
paid,  and  further,  this  price  and  supply  is  only  assured 
until  July  of  1929.  After  that  no  one  in  authority  or 
with  any  knowledge  of  the  present  water  supply  situa- 
tion in  Xew  Jersey  is  able  to  say  where  Bayonne  will 
obtain  its  water  or  what  price  it  will  pay. 

All  of  the  various  documents,  grants  and  proceedings 
appertaining  to  the  water  supply  situation  in  Bayonne 
during  this  period  are  contained  in  this  pamphlet. 
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East  Jersey's  Appeal  to  Public  Utility  Board  for 
Increase  of  Rate. 

From  East  Jersey  Water  Company: 

Xotice  of  Change  in  Rate  Schedules. 
East  Jersey  Water  Company 

Paterson,  X.  J.,  February  1,  1922. 

East  Jersey  Water  Company  hereby  gives  notice 
that  it  has  filed  with  the  Board  of  Public  Utility  Com- 
missioners, at  its  office  in  the  State  House,  Trenton,  New 
Jersey,  an  amendment  to  its  schedule  of  rates,  to  take 
effect"  March  1,  1922. 

The  Company's  schedule  of  rate  now  in  force  was 
fixed  before  the  war,  and  the  great  increases  in  cost  of 
operation,  maintenance,  labor  and  taxes  have  made  the 
rate  insufficient  and  unbalanced,  unjust  and  discrim- 
inatory. By  the  amendment,  discriminations  are  elim- 
inated, the  costs  of  rendering  service  are  more  equitably 
distributed,  and  additional  revenues  are  provided.  These 
changes  are  essential  in  order  that  the  service  may  be 
maintained  and  continued.  With  the  new  schedule  of 
rates  there  have  been  filed  with  the  Board  amendments 
to  the  rate  schedules  of  the  affiliated  companies,  together 
with  a  full  statement  of  the  value  of  the  properties,  their 
financial  condition,  and  their  earnings  and  operating  ex- 
penses. 

Respectfully  submitted, 

East  Jersey  Water  Company 

By    John  H.  Cook,  Vice  President 
Albert  P.  Fisher, 

Secretary. 
(seal) 

Referred  to  the  Director  of  Revenue  and  Finance. 
Ayes — Commissioners  Daly,  Devlin,  Smith  and  Talbot. 
Nays — None.  Absent — Mayor  Axford.  February  14, 
1922. 
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To  the  Honorable  Board  of  Commissioners. 

Gentlemen : 

I  beg  to  submit  herewith  a  copy  of  the  decision  of  the 
State  Board  of  Public  Utility  Commissioners  in  the  mat- 
ter of  the  application  of  the  East  Jersey  Water  Co.  for 
an  increase  of  rates  for  water  supplied  to  the  City  of 
Bayonne.  The  State  Board  has  determined  that  it  has 
no  jurisdiction  in  this  matter  as  the  East  Jersey  Water 
Co.  is  not  a  public  utility  within  the  meaning  and  defini- 
tion of  the  laws  of  this  State. 

Respectfully  yours, 

Aaron  A.   Melniker, 
City  Attorney. 
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STATE  OF  NEW  JERSEY, 
Board  of  Public  Utility  Commissioned. 


AcQUACKANONK  WATER  COMPANY,  EaST 

Jersey  Water  Company,  Kearney 
Water  Company,  Montclair  Water 
Company  and  Passaic  Water  Com- 
pany, 

Re 

Amendment  of  Rate  Schedules 
Dated  February  1st,  1922. 


Decision. 

William  M.  Wherry  and  L.  Edward  Herrmann  for 
the  companies. 

John  J.  Treacy  for  Bayonne,  Bloomfield,  Harrison, 
Jersey  City,  Kearney,  Montclair  and  Nutley. 

John  J.  Treacy,  George  L.  Record  and  A.  0.  Miller 
for  Passaic. 

E.  F.  Merry  for  Paterson. 

This  matter  is  before  the  Board  on  a  joint  petition 
filed  by  the  Acquackanonk  Water  Company,  East  Jersey 
Water  Company,  Kearney  Water  Company,  Montclair 
Water  Company  and  Passaic  Water  Company  for  an 
increase  in  rates.  As  all  five  companies  jointly  own 
certain  of  the  property  used  in  common  in  supplying 
eighteen  municipalities,  including  Bayonne,  Paterson, 
Montclair,  Passaic  and  Bloomfield,  all  five  companies  are 
treated  as  a  single  entity  in  the  petition. 
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The  Montclair  "Water  Company  and  the  Kearney 
Water  Company  were  incorporated  under  the  Act  of  1876 
entitled  "An  Act  for  the  construction,  maintenance  and 
operation  of  water  works  for  the  purpose  of  supplying 
cities,  towns  and  villages  of  this  State  with  water,"  com- 
monly called  the  Water  Companies  Act,  to  supply  Mont- 
clair and  Kearney  respectively,  and  other  towns,  villages 
and  cities  that  it  may  be  lawful  for  it  to  supply.  The 
Acquackanonk  Water  Company  was  incorporated  under 
a  special  statute  of  the  Legislature  passed  in  1867  as  a 
water  company  to  supply  the  Village  of  Passaic.  The 
Passaic  Water  Company  was  incorporated  under  a 
special  statute  of  the  Legislature  passed  in  1852  as  a 
water  company  to  supply  the  Town  of  Paterson  and  the 
Village  of  Manchester.  The  East  Jersey  Water  Com- 
pany is  incorporated  under  the  General  Corporation  Law. 

These  companies  own  and  operate  a  water  works 
system.  The  Passaic,  Montclair  and  Acquackanonk 
water  companies  distribute  and  sell  water,  retail  and 
wholesale,  for  public  and  private  use  in  various  munici- 
palities. The  Kearney  Water  Company,  although  incor- 
porated to  supply  the  Town  of  Kearney,  merely  trans- 
ports water.  The  East  Jersey  Water  Company  distrib- 
utes water,  at  wholesale  only,  to  municipalities  or  to  cer- 
tain distributing  companies  and  these  companies  in  turn 
distribute  it  for  public  or  private  use.  The  East  Jersey 
Water  Company  was  originally  organized  for  the  pur- 
pose of  entering  into  a  contract  with  the  City  of  Newark, 
as  a  contractor,  together  with  the  lands  and  to  build 
a  water  supply  system  for  the  City  of  Newark.  Sub- 
sequently the  East  Jersey  Water  Company  acquired  an 
interest  in  other  water  companies  and  engaged  in  selling 
water  to  them  at  wholesale  for  distribution  by  those  com- 
panies to  the  municipalities  they  were  under  contract  to 
serve,  and  later,  in  some  instances,  acquired  those  con- 
tracts from  the  other  companies. 
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The  East  Jersey  Water  Company  has  never  carried 
on  a  water  company  business  except  to  contract  to  serve 
other  water  companies,  by  wholesale,  which  in  turn  serve 
the  municipalities,  or  to  supply  a  municipality  which 
owns  its  own  distributing  system. 

The  East  Jersey  Water  Company  now  supplies  the 
City  of  Bayonne  by  selling  water  to  the  New  York  & 
New  Jersey  Water  Company,  which  in  turn  delivers  the 
water  to  the  distributing  plant  operated  by  the  City  of 
Bayonne. 

The  Town  of  Kearney  is  now  supplied  by  the  New 
Jersey  Suburban  Water  Company  and  the  New  York  & 
New  Jersey  Water  Company,  which  companies  took  over 
the  contract  made  between  Kearney  and  the  East  Jer- 
sey Water  Company,  but  these  companies  buy  water 
from  the  East  Jersey  Water  Company.  Both  the  Cities 
of  Jersey  City  and  Bayonne  have  contracts  for  emer- 
gency supply  with  the  New  York  &  New  Jersey  Water 
Company,  which  in  turn  lias  a  contract  to  cover  such 
service  with  the  East  Jersey  Water  Company. 

It  will  be  observed,  therefore,  that  the  business  of  the 
East  Jersey  Water  Company  is  confined  to  selling  water, 
under  contract  by  wholesale,  to  other  companies  or  mu- 
nicipalities, which  in  turn  distribute  and  sell  to  the 
public.  In  no  case  does  the  East  Jersey  Water  Company 
contract  to  sell  and  distribute  directly  to  the  public. 

The  jurisdiction  of  the  Board  to  regulate  the  rates 
of  the  East  Jersey  Water  Company  is  challenged  by  the 
municipalities  on  two  grounds: 

1.  That  the  East  Jersey  Water  Company  is  not  a 
utility  within  the  meaning  of  the  statute. 

2.  That  the  Board  has  no  power  to  affect  the  rates 
of  the  East  Jersey  AVater  Company  because  the  rates 
are  all  regulated  by  contract,  and  the  Board  is  without 
jurisdiction   to   disregard   these   contracts. 
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The  jurisdiction  of  the  Board  is  limited  by  the  pro- 
visions of  the  Statute.  Section  15  of  the  Act  entitled, 
"An  Act  concerning  utilities,  etc.,"  P.  L.  1911,  p.  374, 
and  the  amendments  and  supplements  thereof,  defines  the 
Board's  jurisdiction  as  follows: 

"The  Board  shall  have  general  supervision  and 
regulation  of,  jurisdiction  and  control  over,  all  pub- 
lic utilities,  and  also  over  their  property,  property 
rights,  equipment  facilities  and  franchises  so  far  as 
may  be  necessary  for  the  purpose  of  carrying  out 
the  provisions  of  this  Act.  The  term  'public  Utility' 
is  hereby  defined  to  include  every  individual,  copart- 
nership, association,  corporation  *  *  *  that  now 
or  hereafter  may  own,  operate,  manage  or  control 
within  the  State  of  Xew  Jersey,  any  water 

system,  plant  or  equipment  for  public  use, 
under  privileges  granted  or  hereafter  to  be  granted 
by  the  State  of  Xew  Jersey  or  by  any  political  sub- 
division thereof." 

Under  the  provisions  of  the  statute  the  ownership, 
management,  operation  or  control  of  a  water  plant,  sys- 
tem or  equipment  must  be  for  public  use,  and  such  public 
use  must  be  under  privileges  granted  by  the  State  or  a 
political  subdivision  thereof. 

The  East  Jersey  Water  Company  unquestionably 
owns  and  controls  a  water  supply  system  and  its  equip- 
ment, jointly  with  the  other  water  companies;  but  is  the 
ownership,  management,  operation  and  control  for  "pub- 
lic use"  within  the  meaning  of  the  act .' 

Such  ownership,  maintenance  or  control  of  a  water 
system  under  the  statute  must  be  for  public  use  under 
privileges  granted  by  the  State  or  its  political  sub- 
divisions. 

The  only  privileges  that  the  East  Jersey  Water  Com- 
pany has  from  the  State  are  the  privileges  granted  by 
and  set  forth  in  its  charter.  The  objects  of  the  company 
are  therein  expressed  as  follows: 
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' 4  And  the  object  for  which  the  company  is  formed 
are  the  storage,  sale  and  delivery  of  water,  and  the 
construction  and  maintenance  of  the  necessary 
reservoirs,  pipe  lines  and  other  works  therefor,  the 
acquisition  of  the  necessary  and  appropriate  prop- 
erty, real  and  personal,  with  the  power  to  lease,  sell, 
mortgage  and  convey  the  same,  or  any  part 
thereof. ' ' 

The  charter  of  the  East  Jersey  Water  Company  is 
granted  under  the  General  Corporation  Act  entitled  "An 
Act  concerning  corporations"  approved  April  7th,  1875, 
and  the  amendments  thereof.  The  privileges  granted 
are  for  the  storage,  sale  and  delivery  of  water,  and  the 
construction  of  reservoirs,  pipe  lines  and  the  like,  but 
the  charter  is  silent  on  the  "use"  whether  public  or 
private.  The  privileges  granted  are  not  for  public  use 
and  under  the  charter  water  may  be  sold  for  private  use 
to  special  customers.  The  charter  does  not  define  the 
privileges  granted  as  being  that  of  ownership,  control 
and  management  of  the  water  supply  for  public  use. 

The  charters  of  the  Montclair  and  Kearney  Water 
companies,  which  are  incorporated  under  an  Act  of  the 
Legislature  entitled,  "An  Act  for  the  construction,  main- 
tenance and  operation  of  water  works  for  the  purpose  of 
supplying  cities,  towns  and  villages  of  this  State  with 
water,"  approved  April  21st,  1876,  and  the  supplements 
and  amendments  thereof,  set  forth  as  the  purposes  of 
the  companies  the  supply  of  water  for  Montclair  and 
Kearney  respectively,  and  other  cities,  towns  and  vil- 
lages as  it  may  be  lawful  to  supply  for  "public  and  pri- 
vate use."  Under  these  charters  the  privilege  granted 
by  the  State  to  maintain  and  operate  water  works  to 
supply  the  inhabitants  of  the  respective  towns  for  "pub- 
lic and  private  use"  is  clearly  a  privilege  granted  for 
public  use. 
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We  believe  that  the  grant  of  the  privileges  of  the 
State  for  public  use  includes  the  obligation  to  serve  with- 
out discrimination. 

In  the  case  of  Olmstead  vs.  Proprietors  of  the  Morris 
Acquednct  Company,  47  N.  J.  L.  311,  it  is  stated: 

"The  true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is,  whether  the  public  may  enjoy  it 
of  right,  or  by  permission  only." 

The  East  Jersey  "Water  Company  has  never  assumed 
to  carry  on  its  business  for  public  use;  if  it  were  incor- 
porated as  a  water  company  under  privileges  granted 
by  the  State  for  public  use  it  would  have  the  power  of 
condemnation  and  the  power  to  appropriate  water  to  ful- 
fill its  obligation  to  serve  the  public. 

It  has  been  judicially  determined  in  this  State  that 
the  East  Jersey  Water  Company  is  not  under  obliga- 
tion to  serve  the  public  in  any  sense,  and  that  it  can- 
not be  compelled  to  do  so  and  therefore  does  not  have 
the  power  of  condemnation  nor  the  power  to  appropriate 
the  waters  of  the  State. 

"The  East  Jersey  Water  Company,  the  defend- 
ant here,  is  a  private  corporation  only,  incorporated 
under  the  general  corporation  law,  and  has  itself 
no  power  of  condemning  or  appropriating  the  water 
rights  in  question  against  the  will  of  the  owner. 
Neither  is  it  obligated  by  law  to  supply  to  the  pub- 
ilc,  or  any  portion  of  it,  any  water  diverted  by  it, 
and  such  supply  is  purely  voluntary  and  a  matter  of 
contract  on  its  part." 

Paterson  v.  East  Jersey  Water  Co.,  74  N.  J. 
Eq.  102. 
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The  mere  fact  that  the  water  which  the  East  Jersey 
Water  Company  sells  to  the  other  companies  is  ulti- 
mately devoted  to  the  use  of  the  public  does  not  in'  itself 
give  the  Board  jurisdiction  over  it. 

Counsel  have  cited  the  decisions  of  Public  Utility 
Boards  and  Courts  of  other  States  in  similar  situations, 
where  jurisdiction  was  held  by  the  Utility  Board  over 
the  companies.  These  cases  are  not  of  even  persuasive 
authority,  however,  as  it  appears  that  the  statutes  giv- 
ing such  Utility  Boards  or  Public  Service  Commissions 
jurisdiction  are  much  broader  in  their  scope  than  the 
New  Jersey  Statute  under  which  this  Board's  jurisdic- 
tional limits  are  fixed.  It  may  be  that  a  scientific  appli- 
cation of  utility  principles  should  require  that  this  Board 
have  jurisdiction,  but  such  a  grant  of  jurisdiction  must 
come  from  the  Legislature.  The  case  of  Mnnn  v.  Illi- 
nois, 94  U.  S.  113,  cited  by  counsel  for  the  water  compa- 
nies, determines  the  power  of  the  Legislature  to  regu- 
late private  property  devoted  to  a  public  use,  but  in  this 
State  the  Legislature  has  not  given  this  Board  control 
over  private  property,  except  such  as  is  devoted  to  pub- 
lic use  under  privileges  granted  by  the  State  or  a  politi- 
cal subdivision  thereof. 

The  Board  therefore  finds  and  determines  that  it  has 
no  jurisdiction  over  the  East  Jersey  "Water  Company. 

The  disposition  of  this  phase  of  the  case  makes  it  un- 
necessary for  the  Board  to  consider  the  other  point 
raised  as  to  the  Board's  jursdiction  over  contracts  be- 
tween the  East  Jersey  Water  Company  and  the  munici- 
palities. 

The  schedules  filed  by  the  companies  have  treated  the 
question  of  rates  as  a  whole.    Counsel  may  proceed  with 
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the  hearing  as  to  all  companies  except  the  East  Jersey 
Water  Company,  or  file  new  or  amended  schedules  as  to 
the  other  companies. 

Dated  April  20th,  1922. 

Board  of  Public  Utility  Commissioners, 

By  (Signed)  H.  V.  Osborne, 
(seal)  President. 

Attest : 

(Signed)  Alfred  N.  Barber, 

Secretary. 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  a 
decision  rendered  by  the  Board  of  Public  Utility  Com- 
missioners and  ordered  filed  by  said  Board. 

Secretary. 

Eeceived  and  filed.    April  25,  1922. 

I,  William  P.  Lee,  City  Clerk  of  the  City  of 
Bayonne,  do  hereby  certify,  that  the  fore- 
going is  a  true  and  correct  copy  of  a 
Resolution  adopted  by  the  Board  of  Com- 
missioners of  the  City  of  Bayonne  at  a  meet- 
ing held  Apr  25  1922  19 

In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  City  of 

Bayonne  this day  of  May  1 — 

1922  A.  D.  19 

Wm.  P.  Lee, 
[L.  S.]  City  Clerk. 
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AcQUACKANONK    WATBB    COMPANY, 

et  al., 

Prosecutors, 

v.  )  On  Certiorari. 

Board  of  Public  Utility  Commis- 
sioners, 

Defendants. 


Argued  May  31,  1922— Decided  July  15,  1922. 

For   the   companies,   William   M.   Wherry   and   L. 
Edward  Herrmann. 

For   Bayonne,    Bloomfield,    Harrison,    Jersey    City, 
Kearney,  Montclair  and  Xutley,  John  J.  Treacy. 

For  Passaic,  John  J.  Treacy,  George  L.  Eecord  and 
Albert  0.  Miller. 

For  Paterson,  Edward  F.  Merrey. 

The  opinion  of  the  court  was  delivered  by  Swayze,  J. 

I  copy  the  statement  of  facts  as  follows  from  the  de- 
cision of  the  public  utilities  commission.  There  follows 
the  view  of  the  board  as  to  the  law,  and  last  my  view. 

"This  matter  is  before  the  board  on  a  joint  peti- 
tion filed  by  the  Acquackanonk  Water  Company, 
East  Jersey  Water  Company,  Kearney  Water  Com- 
pany, Montclair  Water  Company  and  Passaic  Water 
Company  for  an  increase  in  rates.  As  all  five  com- 
panies jointly  own  certain  of  the  property  used  in 
common  in  supplying  eighteen  municipalities,  includ- 
ing   Bayonne,    Paterson,    Montclair,    Passaic    and 
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Bloomfield,  all  five  companies  are  treated  as  a  single 
entity  in  the  petition. 

"The  Montclair  Water  Company  and  the  Kear- 
ney Water  Company  were  incorporated  under  the 
act  of  1876,  entitled  'An  act  for  the  construction, 
maintenance  and  operation  of  water  works  for  the 
purpose  of  supplying  cities,  towns,  and  villages  of 
this  state  with  water,'  commonly  called  the  Water 
Companies  act,  to  supply  Montclair  and  Kearney 
respectively,  and  other  towns,  villages  and  cities 
that  it  may  be  lawful  for  it  to  supply.  The  Acquack- 
anonk  Water  Company  was  incorporated  under  a 
special  statute  of  the  legislature,  passed  in  1867,  as 
a  water  company  to  supply  the  village  of  Passaic. 
The  Passaic  Water  Company  was  incorporated  under 
a  special  statute  of  the  legislature  passed  in  1853  as 
a  water  company  to  supply  the  town  of  Paterson 
and  the  village  of  Manchester.  The  East  Jersey 
Water  Company  is  incorporated  under  the  General 
Corporation  law. 

"These  companies  own  and  operate  a  water 
works  system.  The  Passaic,  Montclair  and  Acquack- 
anonk  Water  companies  distribute  and  sell  water, 
retail  and  wholesale,  for  public  and  private  use  in 
various  municipalities.  The  Kearney  Water  Com- 
pany, although  incorporated  to  supply  the  town  of 
Kearney,  merely  transports  water.  The  East  Jer- 
sey Water  Company  distributes  water,  at  wholesale 
only,  to  municipalities  or  to  certain  distributing  com- 
panies and  these  companies  in  turn  distribute  it  for 
public  or  private  use.  The  East  Jersey  Company 
was  originally  organized  for  the  purpose  of  entering 
into  .a  contract  with  the  city  of  Newark,  as  a  con- 
tractor to  gather  together  the  lands  and  to  build 
a  water  supply  system  for  the  city  of  Newark.  Sub- 
sequently the  East  Jersey  Water  Company  acquired 
an  interest  in  other  water  companies  and  engaged  in 
selling  water  to  them  at  wholesale  for  distribution 
by  those  companies  to  the  municipalities  they  were 
under  contract  to  serve,  and  later,  in  some  instances, 
acquired  those  contracts  from  the  other  companies. 

"The  East  Jersey  Water  Company  has  never  car- 
ried on  a  water  company  business  except  to  contract 


213 
Appeal  to  Judge  Swayze. 

to  serve  other  water  companies  by  wholesale,  which 
in  turn  serve  the  municipalities,  or  to  supply  a 
municipality  which  owns  its  own  distributing  system. 

"The  East  Jersey  Water  Company  now  supplies 
the  city  of  Bayonne  by  selling  water  to  the  New  York 
and  Xew  Jersey  Water  Company,  which  in  turn  de- 
livers the  water  to  the  distributing  plant  operated 
by  the  city  of  Bayonne. 

"The  town  of  Kearney  is  now  supplied  by  Xew 
Jersey  Suburban  Water  Company  and  the  New  York 
and  Xew  Jersey  Water  Company,  which  companies 
took  over  the  contract  made  between  Kearney  and 
the  East  Jersey  Water  Company,  but  these  com- 
panies buy  water  from  the  East  Jersey  Water  Com- 
pany. Both  the  cities  of  Jersey  City  and  Bayonne 
have  contracts  for  emergency  supply  with  the  New 
York  and  Xew  Jersey  Water  Company,  which  in  turn 
has  a  contract  to  cover  such  service  with  the  East 
Jersey  Water  Company. 

"It  will  be  observed,  therefore,  that  the  business 
of  the  East  Jersey  Water  Company  is  confined  to 
selling  water,  under  contract  by  wholesale,  to  other 
companies  or  municipalities,  which  in  turn  distrib- 
ute and  sell  to  the  public.  In  no  case  does  the  East 
Jersey  Water  Company  contract  to  sell  and  distrib- 
ute directly  to  the  public. 

"The  jurisdiction  of  the  board  to  regulate  the 
rates  of  the  East  Jersey  Water  Company  is  chal- 
lenged by  the  municipalities  on  two  grounds  : 

"1.  That  the  East  Jersey  Water  Company  is 
not  a  utility  within  the  meaning  of  the  statute. 

2.  That  the  board  has  no  power  to  affect  the 
rates  of  the  East  Jersey  Water  Company  because 
the  rates  are  all  regulated  by  contract,  and  the  board 
is  without  jurisdiction  to  disregard  these  contracts. 

"The  jurisdiction  of  the  board  is  limited  by  the 
provisions  of  the  statute.  Section  15  of  the  act  en- 
titled 'An  act  concerning  utilities,'  &c.  (Pamph.  L. 
1911,  p.  374),  and  the  amendments  and  supplements 
thereof,  defines  the  board's  jurisdiction  as  follows: 

"  'The  board  shall  have  general  supervision  and 
regulation  of,  jurisdiction  and  control  over,  all  pub- 
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lie  utilities,  and  also  over  their  property,  property 
rights,  equipment  facilities  and  franchises  so  far  as 
may  be  necessary  for  the  purpose  of  carrying  out  the 
provision  of  this  act.  The  term  'public  utility'  is 
hereby  defined  to  include  every  individual,  co-part- 
nership, association,  corporation  "  "  that  now  or 
hereafter  may  own,  operate,  manage  or  control 
within  the  State  of  New  Jersey  any  water 

system,  plant  or  equipment  for  public  use, 
under  privileges  granted  or  hereafter  to  be  granted 
by  the  State  of  New  Jersey  or  by  any  political  sub- 
division thereof.' 

"Under  the  provisions  of  the  statute  the  owner- 
ship, management,  operation  or  control  of  a  water 
plant,  system  or  equipment  must  be  for  public  use, 
and  such  public  use  must  be  under  privileges  granted 
by  the  state  or  a  political  subdivision  thereof. 

"The  East  Jersey  Water  Company  unquestion- 
ably owns  and  controls  a  water  supply  system  and  its 
equipment,  jointly  with  the  other  water  companies ; 
but  is  the  ownership,  management,  operation  and 
control  for  'public  use'  within  the  meaning  of  the 
Act! 

"Such  ownership,  maintenance  or  control  of  a 
water  system  under  the  statute  must  be  for  public 
use  under  privileges  granted  by  the  state  or  its 
political  subdivisions. ' ' 

I  agree  with  the  board  of  public  utility  commission- 
ers that  the  East  Jersey  Water  Company  owns  and  con- 
trols a  water  supply  system  and  its  equipment  jointly 
with  the  other  water  companies.  Where  I  differ  from 
them  is  in  thinking  that  the  ownership,  management, 
operation  and  control  are  for  public  use,  within  the 
meaning  of  the  act.  I  do  not  think  the  answer  to  this 
question  depends  upon  the  fact  that  the  East  Jersey 
Water  Company  was  incorporated  under  the  General 
Corporation  act.  It  depends  on  whether,  as  the  situa- 
tion now  is,  with  the  various  complications  and  rami- 
fications, the  East  Jersey  Water  Company  is  engaged 
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in  the  business  of  supplying  water  for  the  municipalities 
with  which  it  has  relations.  It  does  not  make  any  dif- 
ference in  my  mind  that  it  sells  water  at  wholesale.  Its 
connections  with  the  local  water  companies  are  such  that 
virtually  it  supplies  the  inhabitants  of  several,  perhaps 
of  all  the  municipalities  by  virtue  of  the  rights  of  the 
local  water  companies.  At  any  rate,  in  order  that  the 
rates  for  water  to  the  individual  citizens  may  be  properly 
regulated  it  is  essential  that  the  plan  should  be  dealt 
with  as  a  whole,  and  it  may  be  necessary  in  form  to  deal 
with  each  company,  for  obviously  if  the  rate  for  water 
supplied  by  the  East  Jersey  Water  Company  could  not 
be  regulated,  the  East  Jersey  Water  Company  might 
charge  one  of  its  customers  more  and  others  less  and 
might  make  up  the  loss  on  a  low  rate  from  a  local  com- 
pany by  imposing  a  high  rate  for  the  wholesale  delivery. 
This,  I  think,  could  not  have  been  the  intent  of  the  legisla- 
ture. The  cases  cited  on  behalf  of  the  East  Jersey 
Water  Company  support  my  view  the  case  is  quite  simi- 
lar in  some  of  its  aspects  to  the  case  of  the  Hackensack 
Water  Company,  which  was  recently  before  me. 

As  to  the  East  Jersey  Water  Company  having  privi- 
leges from  the  state  or  municipalities,  I  think  it  enough 
to  say  that  it  has  the  privilege  of  being  a  corporation 
from  the  state,  which  is  enough  to  authorize  special 
treatment  for  purposes  of  taxation,  and  it  has  the  privi- 
lege of  doing  business  in  the  various  municipalities  and 
distributing  water  therein. 

The  only  question  I  have  had  has  been  the  propriety 
of  the  remedy  by  certiorari.  Obviously  what  the  prose- 
cutors of  the  writ  desire  is  an  order  of  the  board  allow- 
ing them  to  file  their  schedule  and  this  is  not  done  by  a 
judgment  in  certiorari,  which  can  only  set  aside  the  pres- 
ent order  but  cannot  lead  to  the  order  affording  relief, 
which  the  prosecutor  desires.  This,  however,  I  think, 
does  not  make  the  writ  inapplicable,  and  the  statute  as 
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amended  (Pamph.  L.  1918,  p.  305,  par.  38)  expressly 
enacts  that  any  order  hereafter  made  by  the  board  may 
be  reviewed  upon  certiorari  by  the  Supreme  Court  where 
the  legislature  explicitly  gives  this  jurisdiction  the 
prosecutor  asks  for  the  writ  of  certiorari,  be  its  effect 
what  it  may. 

I  think  all  other  questions  must  stand  aside  and  the 
statutory  scheme  must  be  pursued.  I  therefore  will  sign 
an  order  for  judgment  for  the  prosecutor. 


Appeal  From  Judge  Swayze's  Decision  to  the  Court 
of  Errors  and  Appeals. 

East  Jersey  Water  Co.  v.  Board  of  Public  Utility 

Com'rs  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  2,  1923.) 

Appeal  from  Supreme  Court. 

Application  by  the  East  Jersey  Water  Company  to 
the  Board  of  Public  Utility  Commissioners,  for  its  ap- 
proval of  proposed  water  rates.  From  a  judgment  of  the 
Supreme  Court  setting  aside  an  order  refusing  to  con- 
sider the  application,  The  Board  and  others  appeal.  Af- 
firmed. 

Thomas  Brown,  of  Perth  Amboy,  and  Treacy  &  Mil- 
ton, of  Jersey  City,  for  appellants. 

L.  Edward  Herrmann,  of  Jersey  City,  John  B. 
Humphreys,  of  Paterson,  and  William  W. 
Wherry,  Jr.,  of  New  York  City,  for  respondent. 

Gummere,  C.  J. :  The  appellants  seek  the  reversal  of  a 
judgment  of  the  Supreme  Court  setting  aside  an  order 
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of  the  Board  of  Public  Utility  Commissioners  refusing  to 
consider  an  application  of  the  East  Jersey  Water  Com- 
pany for  its  approval  of  rates  proposed  to  be  charged  by 
the  latter  for  water  supplied  to  its  customers.  The 
ground  of  such  refusal  was  that  the  board  had  no  juris- 
diction over  the  matter  of  the  rates  charged  by  that  com- 
pany. The  Supreme  Court  on  review  held  that  the  find- 
ing of  the  board  that  it  lacked  jurisdiction  was  erroneous, 
and  set  aside  its  order  for  that  reason. 

The  East  Jersey  Water  Company  was  incorporated  on 
August  1, 1889,  under  our  General  Corporation  Act  (Rev. 
St.  1875,  p.  1)  as  it  then  existed.  The  objects  for  which 
it  was  formed,  as  recited  in  its  articles  of  incorporation, 
were  "the  storage,  sale  and  delivery  of  water,  and  the 
construction  and  maintenance  of  the  necessary  reservoirs, 
pipe  lines  and  other  works  therefor,  and  the  acquisition 
of  the  necessary  and  appropriate  property,  real  and  per- 
sonal". It  is  admitted  that,  in  the  exercise  of  the  powers 
which  this  company  has  assumed  it  possesses  under  its 
articles  of  incorporation,  it  abstracts  water  in  very  large 
quantities  from  fresh-water  streams  in  the  northern  part 
of  our  state ;  that  it  sells  this  water  so  abstracted  to  vari- 
ous municipalities  within  the  state  at  wholesale ;  and  that 
these  municipalities  appropriate  the  water  thus  deliv- 
ered to  their  own  public  uses  and  to  the  use  of  their  in- 
habitants. The  question  whether,  under  these  facts,  the 
East  Jersey  Water  Company  comes  within  the  super- 
vision and  control  of  the  Board  of  Public  Utility  Commis- 
sioners depends  upon  the  true  construction  of  section  15 
of  the  act  creating  that  board  and  defining  its  powers. 
This  statute  was  passed  in  1911  (P.  L.  1911,  p.  374).  The 
section  referred  to  declares  that — 

"The  board  shall  have  general  supervision  and  regu- 
lation of,  jurisdiction  and  control  over,  all  public  utili- 
ties, and  also  over  their  property,  property  rights,  equip- 
ment, facilities  and  franchises  so  far  as  may  be  necessary 
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for  the  purpose  of  carrying  out  the  provisions  of  this 
act." 

One  of  those  provisions  is  the  right  to  fix  just  and  rea- 
sonable rates  to  be  charged  by  a  public  utility  for  service 
rendered.  The  section  defines  the  term  "public  utility" 
as  including  "every  individual,  copartnership,  associa- 
tion, for)  corporation  *  *  *  that  now  or  hereafter  may 
own,  operate,  manage  or  control  within  the  state  of  New 
Jersey  any  *   water    *  *   *    system,  plant  or  equip- 

ment for  public  use,  under  privileges  granted  or  hereafter 
to  be  granted  by  the  state  of  New  Jersey  or  by  any  politi- 
cal subdivision  thereof. ' ' 

The  fundamental  matter  presented  for  solution,  there- 
fore, is  whether  the  East  Jersey  Water  Company  comes 
within  the  legislative  definition  of  a  "public  utility"  jnst 
recited.  It  will  be  observed  that  the  statute  requires  the 
existence  of  two  conditions  in  order  to  bring  a  water  com- 
pany within  the  jurisdiction  of  the  Public  Utilities  Board : 
(1)  That  it  owns,  operates,  manages,  or  controls  a  water 
system  for  public  use;  and  (2)  that  it  does  this  under 
privileges  granted  by  the  state. 

(1)  That  this  company  operates  its  water  system  for 
public  use  we  have  no  doubt.  The  control  of  the  fresh- 
water streams  within  our  boundaries  resides  in  the  state 
in  its  sovereign  capacity  as  representative  of  and  for  the 
benefit  of  the  people  in  common;  and  the  Legislature 
may,  as  it  sees  fit,  permit  or  prohibit  the  abstraction  of 
such  water,  except  to  the  extent  that  it  is  appropriated 
to  riparian  uses.  Attorney  General  v.  Hudson  County 
Water  Co.,  70  N.  J.  Eq.  695,  65  Atl.  489.  Our  Legisla- 
ture, in  the  exercise  of  this  sovereign  power,  has  passed 
statutes  for  the  conservation  of  the  water  supply  of  the 
state,  in  order  that  the  rights  of  our  people  therein  may 
be  properly  protected.  In  view  of  the  existence  of  this 
1  lower,  it  was  held  by  the  Supreme  Court  in  the  case  of 
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East  Jersey  Water  Co.  v.  Board  of  Conservation  and 
Development,  91  N.  J.  Law,  448,  103  Atl.  853,  that  the 
company  was  subject  to  the  provision  of  section  8  of  our 
Water  Conservation  Act  -of  1907  (P.  L.,  p.  633)  which 
imposes  a  tax  upon  every  corporation  diverting  the 
waters  of  our  stream  or  lakes  for  the  purpose  of  a  pub- 
lic water  supply.  See,  also,  State  v.  City  of  Trenton 
(N.  J.  Err.  &  App.),  117  Atl.  158. 

(2)  The  theory  of  the  appellants  seems  to  be  that, 
because  this  company  has  not  been  vested  with  the  power 
of  eminent  domain,  and  because,  under  its  charter,  it  is 
under  no  obligation  to  supply  the  water  diverted  by  it 
to  the  public  or  any  portion  thereof,  it  is  a  mere  private 
corporation,  operating  a  water  system  in  which  the  pub- 
lic has  no  interest.  But  this  contention  is  unsound.  In 
the  leading  case  of  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  Ed.  77,  the  question  for  determination  was  whether 
warehouses  located  in  Chicago,  in  which  grain  shipped 
from  the  far  Western  States  was  stored  there  to  await 
transit  to  the  Atlantic  seaboard  and  other  Eastern 
points,  were  devoted  to  a  public  use,  and,  for  this  rea- 
son, were  subject  to  state  regulation.  The  Court  laid 
down  this  principle  as  constituting  the  test  to  be  ap- 
plied, viz. : 

"Property  does  become  clothed  with  a  public  in- 
terest when  used  in  a  manner  to  make  it  of  public 
consequence,  and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  lie  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus  cre- 
ated." 

Applying  this  principle,  it  was  held  that  these  ware- 
houses, although  erected  by  individuals  or  companies  for 
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their  own  private  purposes,  were  devoted  to  a  use  in 
which  the  public  had  an  interest,  and  for  this  reason 
were  subject  to  state  regulation.  A  case  in  our  own 
state  similar  in  principle  is  that  of  Attorney  General  v. 
Firemen's  Ins.  Co.,  74  N.  J.  Eq.  372,  73  Atl.  80,  414,  29 
L.  E.  A.  (N.  S.)  1194,  135  Am.  St.  Eep.  708,  18  Ann. 
Cas.  1048,  in  which  this  court  held  that  associated  insur- 
ance companies  operating  in  wThat  was  called  the  Newark 
district  were  subject  to  state  regulation  with  relation  to 
the  rates  to  be  charged  to  persons  seeking  insurance, 
for  the  reason  that  they  were  conducting  a  business  in 
which  the  public,  as  such,  had  an  interest,  and  that  this 
interest  existed  notwithstanding  the  fact  that  the  com- 
panies affected  by  the  decision  were  under  no  obligation 
to  insure  all  or  any  particular  part  of  the  property  of 
the  people  within  the  limits  of  the  district.  "We  conclude, 
therefore,  that  the  East  Jersey  Water  Company  is  oper- 
ating a  water  system  for  public  use,  within  the  meaning 
of  section  15  of  our  Public  Utilities  Act. 

(3)  The  second  question  to  be  determined  is  whether 
the  company's  water  system  is  operated  "under  privi- 
leges granted  by  the  state  of  New  Jersey."  As  has  al- 
ready been  stated,  this  company  was  incorporated  un- 
der The  General  Corporation  Act.  That  act  was  passed 
in  1875.  By  an  amendment  passed  in  the  following  year 
(P.  L.  1876,  p.  103),  the  rights  and  powers  of  corpora- 
tions organized  thereunder  were  extended  so  as  to  in- 
clude ' '  the  damning  of  rivers  and  streams,  including  the 
storage,  transportation,  and  sale  of  water,  and  water 
power  and  privileges." 

Section  1.  This  was  the  state  of  the  statutory  law  at 
the  time  that  the  company  was  incorporated  in  1889;  so 
that  it  would  seem  that  there  was  vested  in  the  company 
at  the  time  of  its  organization  the  right,  declared  in  its 
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charter,  to  store,  sell,  and  deliver  water,  and,  by  implica- 
tion, to  dam  rivers  and  streams  for  the  purpose  of  acquir- 
ing such  water.  We  so  intimated  in  our  opinion  in 
Attorney  General  v.  Hudson  Count}/  Water  Co.,  supra, 
after  a  discussion  of  these  statutory  provisions,  declaring 
that,  in  view  thereof,  we  were  justified  in  assuming  (al- 
though the  matter  was  not  directly  involved  in  the  case 
then  before  us  for  determination)  "that  the  East  Jersey 
Water  Company  is  endowed  with  corporate  power  to  dam 
rivers  and  streams  and  to  store,  transport  and  sell 
water,"  subject  to  certain  limitations  not  material  to  the 
matter  now  being  considered. 

We  have  not  overlooked  the  fact  that  in  the  revision 
of  the  General  Corporation  Act  of  1896  (P.  L.,  p.  277) 
the  power  of  damming  rivers  and  streams  and  of  storing 
and  selling  water  are  eliminated,  and  that  the  Act  of 
1875  and  its  supplements,  so  far  as  not  embodied  in  the 
revision,  are  repealed.  But  the  repealer  contains  an 
express  provision  that — 

"No  existing  corporation  shall  be  thereby  dis- 
solved, nor  shall  the  powers  specified  by  its  charter 
or  certificate  of  incorporation  be  thereby  impaired 
or  limited;  and  vested  rights  acquired  under  the 
repealed  acts  and  actually  exercised  and  enjoyed, 
shall  not  be  divested  or  disturbed. ' '    Sect  ion  118. 

We  are  inclined  to  consider,  therefore,  that  this  cor- 
poration is  operating  its  water  system  under  privileges 
expressly  granted  to  it  by  the  state.  But,  even  if  the 
grant  contained  in  the  statutory  provisions  to  which 
reference  has  been  made  is  not  sufficient  to  confer  upon 
the  East  Jersey  Water  Company  the  privilege  of  operat- 
ing its  water  system  in  the  way  which  has  been  recited, 
we  think  the  existence  of  such  a  privilege  is  to  be  implied 
from  the  facts  which  have  already  been  set  out.  The 
company  has  asserted  the  right  to  carry  on  this  business 
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under  the  authority  of  the  statute  for  more  than  a  quarter 
of  a  century;  and  the  state  during  all  of  that  time  has 
acquiesced  in  the  use  of  its  waters  by  this  company  for 
the  purpose  to  which  they  are  devoted,  and  has  dealt 
with  the  corporation  on  the  basis  of  the  legality  of  its 
acts.  Certainly,  in  this  situation,  the  corporation  cannot, 
nor  can  any  agency  of  the  state,  unless  duly  authorized 
to  do  so,  be  heard  to  dispute  the  existence  of  the 
privileges  actually  enjoyed  by  the  corporation  under  the 
implied  permission  of  the  state  itself,  and  so  relieve  the 
corporation  from  its  obligation  to  observe  those  rules  and 
regulations  which  the  state  itself  has  provided  for  the 
purpose  of  controlling  the  business  of  "utility"  corpo- 
rations to  such  an  extent  and  in  such  a  way  as  to  best 
protect  the  interests  of  those  of  the  public  for  whose 
benefit  it  is  carried  on. 

The  judgment  under  review  will  be  affirmed. 

For  affirmance :  The  Chancellor,  the  Chief  Justice, 
Justices  Trenchard,  Parker,  Bergen,  Minturn,  Kalisch, 
Black  and  Katzenbach,  and  Judges  Williams,  Gardner 
and  Van  Buskirk. 

For  reversal :    N  one. 
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Decision. 

(March  27,  1923) 

STATE  OF  NEW  JERSEY, 

Board  of  Public  Utility  Commissioners. 


acquackanonk  w  a  t  e  r  company, 
East  Jersey  Water  Company, 
Kearney  Water  Company,  Mont- 
clair  Water  Company,  Passaic 
Water  Company, 

Be  Amendment   of   Rate   Schedules 
Dated  February  1st,  1922. 


W.  M.  Wherry  and  L.  Edward  Hermann,  for  the 
petitioners. 

John  J.  Treacy  for  various  municipalities,  affected. 

Edward  F.  Merry  for  City  of  Paterson. 

George  L.  Record  and  A.  0.   Miller  for  City  of 
Passaic. 

W.  B.  Gourley  for  City  of  Clifton. 

Randolph  C.  Barrett  for  Town  of  Bloomfield. 

H.  C.  Barrett  for  Town  of  Harrison. 

William  J.  Davis  for  Borough  of  East  Newark. 

On  February  25,  1922,  the  Acquackanonk  Water 
Company,  East  Jersey  Water  Company,  Kearney  Water 
Company,  Montclair  Water  Company  and  Passaic  Water 
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Company  filed  with  the  Board  a  proposed  amendment 
providing  for  increases  in  the  rates  then  being  charged. 
On  April  20th,  1922,  the  Board  decided  that  it  had  no 
jurisdiction  over  the  East  Jersey  Water  Company,  as 
in  the  opinion  of  the  Board,  that  company  was  not  a  pub- 
lic utility  within  the  meaning  of  "An  Act  concerning 
public  utilities,  etc."  (Chap.  195,  Laws  of  1911).  The 
remaining  companies  filed  further  amendments  to  the 
existing  schedules.  The  decision  as  to  the  East  Jersey 
"Water  Company  was  followed  by  an  order  dated  May 
3rd,  1922,  discontinuing  the  hearing  on  the  increase  in 
rates  of  the  East  Jersey  Water  Company  and  continuing 
an  order  previously  entered  suspending  the  proposed  in- 
crease in  rates  by  the  other  companies. 

On  May  31st,  1922,  the  Board  issued  a  further  order 
suspending  the  rates  for  an  additional  three  months  or 
until  the  first  day  of  September,  1922.  Since  that  time, 
by  agreement  with  the  Board,  no  attempt  has  been  made 
by  the  companies  to  put  the  proposed  rates  into  effect 
pending  final  hearing  and  decision. 

On  July  15th,  1922,  the  Supreme  Court,  reversing 
the  Board,  decided  that  the  East  Jersey  Water  Com- 
pany was  a  public  utility  and  the  companies  have  since 
proceeded  upon  the  theory  that  all  five  companies  were 
to  be  treated  as  an  interlocking  group  operating  the 
aggregate  property  for  the  joint  benefit  of  all  the  mu- 
nicipalities and  all  the  customers  served  by  each  and 
all  of  them. 

The  Court  of  Errors  and  Appeals  subsequently  af- 
firmed the  decision  of  the  Supreme  Court. 

Society  for  Establishing  Useful  Manufactures: 

An  organization  known  as  the  Society  for  Establish- 
ing Useful  Manufactures,  a  few  years  after  the  Revolu- 
tionary War,  acquired  certain  water  rights  from  the 
State  at  the  Passaic  Falls  at  Paterson  and  built  and 
furnished  water  power  to  a  large  number  of  factories 
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under  certain  perpetual  contracts.  When  it  became 
necessary  to  utilize  the  water  of  the  river  for  potable 
purposes,  agreements  had  to  be  made  with  the  Society 
for  Establishing  Useful  Manufactures  allowing  its  di- 
version, while  it,  in  turn,  had  to  repurchase  many  of  the 
factories  and  industries  which  it  had  originally  estab- 
lished, in  order  to  enable  it  to  cancel  the  perpetual  con- 
tracts for  the  supply  of  water  power. 

Passaic  Wateb  Company: 

The  Passaic  Water  Company  is  the  oldest  of  the  asso- 
ciated water  companies  above  referred  to,  having  been 
incorporated  on  February  13th,  1840,  by  special  act  of 
the  New  Jersey  Legislature. 

The  company  was  organized  for  the  purpose  of  sup- 
plying water  to  the  Town  of  Paterson  and  the  Township 
of  Manchester. 

The  first  supply  of  water  was  taken  about  1857,  from 
the  Passaic  River  at  a  point  below  the  Great  Falls  in 
Paterson,  opposite  Gun  Mill.  It  was  pumped  by  means 
of  a  water  wheel  located  a  short  distance  below  a  low  dam 
across  the  river  at  that  point.  In  the  year  18G7  the  in- 
take was  moved  to  a  point  above  Great  Falls,  and  there 
remained  until  December  7th,  1899,  when  it  was  again 
moved,  this  time  to  Little  Falls,  the  water  being  deliv- 
ered to  Paterson  through  a  42-inch  steel  conduit  laid  in 
the  year  1897,  along  the  Little  Falls  Turnpike. 

In  the  year  1890  the  Passaic  Water  Company  began 
to  furnish  water  to  the  Acquackanonck  Water  Company, 
from  Great  Falls,  in  Paterson,  through  the  Paterson  dis- 
tribution pipe  system,  and  thence  through  meters  located 
at  Crooks  Avenue  and  Main  Street,  into  a  20-inch  cast- 
iron  main  running  to  Passaic  through  Acquackanonk 
Township,  a  part  of  which  is  served,  as  well  as  the 
City  of  Passaic. 
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The  company  has  supplied  water  for  many  years  to 
a  part  of  Manchester  Township,  including  the  territory 
now  known  as  the  Borough  of  Prospect  Park.  The  Pas- 
saic Water  Company  also  supplies  water  to  a  few  of  the 
citizens  of  Totowa. 

The  company's  contract  for  furnishing  the  City  of 
Paterson  with  water  for  public  uses  expired  August  1st, 
1910,  but  it  has  continued  to  furnish  water  to  the  city 
and  to  its  consumers  under  the  terms  and  conditions  of 
the  last  contract. 

Dyers'  Pipe  Line  of  the  Passaic  Water  Company: 

As  the  waters  of  the  Passaic  River  below  the  Great 
Falls  in  Paterson  became  more  and  more  polluted,  owing 
to  increase  in  the  population  of  the  city  and  in  the  num- 
ber of  dye  houses  and  factories  which  discharge  their 
waste  into  the  stream,  the  Passaic  Water  Company  in 
1905  laid  a  48-inch  to  42-inch  steel  conduit  from  the  dam 
of  the  Society  for  Establishing  Useful  Manufactures, 
just  above  Great  Falls,  to  a  point  at  the  Weidmann's 
Silk  Dyeing  Plant,  about  two  miles  down  stream,  for 
the  purpose  of  furnishing  them  with  a  supply  of  clean 
water,  and  since  the  year  19(H),  the  water  has  been  sup- 
plied by  gravity  to  various  dye  houses  and  factories  lo- 
cated along  this  pipe  line. 

ACQUACKANONK  WATER  COMPANY : 

The  Acquackanonk  Water  Company  was  incorpo- 
rated by  special  Act  of  the  Legislature  of  Xew  Jersey 
approved  April  9th,  1867.  It  supplies  water  to  the  City 
of  Passaic  and  certain  parts  of  Acquackanonk  Town- 
ship. 

The  water  supplied  by  this  company  was  obtained 
from  the  canal  of  the  Dundee  Water  Power  and  Land 
Company  from  1871  to  the  year  1885,  when  an  intake 
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was  obtained  from  Vreeiand's  Pond  on  Weasel  Brook, 
Passaic.  In  1890,  the  Vreeland  Pond  intake  was  aban- 
doned, and  the  company  took  its  water  from  the  Passaic 
River  above  Great  Falls  in  Paterson,  the  water  being 
pumped  by  the  Passaic  Water  Company  through  the 
distribution  system  of  the  City  of  Paterson.  The  sup- 
ply has  since  been  the  same  as  that  to  Paterson. 

From  the  year  1890  to  1908  water  was  furnished  to 
the  Acquackanonk  Water  Company  exclusively  through 
the  Paterson  distribution  system,  this  supply  being 
known  as  the  "Low  Pressure  Supply." 

In  the  year  1908  a  30-inch  steel  branch  pipe  was  laid 
from  the  51-inch  high  pressure  conduit,  which  had  been 
laid  by  the  East  Jersey  Water  Company  from  Little 
Falls  to  Belleville,  supplementing  the  low  pressure  sup- 
ply from  Paterson. 

Athough  the  contract  with  the  City  of  Passaic  expired 
in  the  year  1909  the  company  has  continued  to  furnish 
water  to  the  city  and  its  consumers  at  the  old  contract 
rates. 

MontcIiAIB  Water  Company: 

The  Montclair  Water  Company  was  incorporated 
January  15th,  1887,  under  Act  of  the  New  Jersey  Legisla- 
ture, approved  April  21st,  1876,  for  the  purpose  of  con- 
structing, maintaining  and  operating  waterworks  in  the 
Township  of  Montclair  (now  the  Town  of  Montclair)  and 
supplying  said  township  and  its  inhabitants  with  water. 

The  water  first  supplied  to  the  town  was  obtained 
from  wells  located  upon  the  property  of  the  company  on 
Watcmmg  Avenue,  Montclair.  This  supply  continued 
until  1892,  when  the  company  began  to  receive  water 
from  the  pipe  lines  of  the  East  Jersey  Water  Company, 
running  from  Maeopin  Intake  on  the  Pequannock  River 
to  the  City  of  Newark.    The  Pequannock  supply  contin- 
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ued  until  1904,  since  which  time  the  supply  has  been 
taken  from  the  Passaic  River  at  Little  Falls. 

Water  from  the  East  Jersey  Water  Company's  51- 
inch  high  pressure  conduit  is  supplied  to  the  Montclair 
Water  Company's  distribution  pipe  system  through  two 
connections,  one  a  20-inch  cast-iron  pipe  located  at  Grove 
Street,  the  other  a  16-inch  cast-iron  pipe  at  Brookdale. 
These  two  pipes  join  at  the  corner  of  Grove  Street  and 
Watchung  Avenue,  where  the  20-inch  pipe  runs  along 
the  latter  to  the  Montclair  Pumping  Station. 

Up  to  1921  the  lower  portions  of  the  Town  of  Mont- 
clair, together  with  the  Town  of  Bloomheld,  the  Bor- 
ough of  Glen  Ridge  and  a  small  part  of  West  Orange, 
were  supplied  with  water  under  direct  pressure  from  the 
East  Jersey  Water  Company's  51-inch  steel  conduit; 
while  the  remaining  high  portion  of  the  Town  of  Mont- 
clair is  served  with  water  pumped  from  the  Watchung 
Avenue  pipe  line  to  the  standpipe  located  upon  the  top 
of  Watchung  Mountain,  about  a  mile  above  the  pump- 
ing station.  An  emergency  connection  is  still  maintained 
with  West  Orange  and  also  with  Glen  Ridge,  but  both  of 
these  places  now  obtain  their  supply  from  other  sources. 

The  Montclair  pumping  station  built  at  Watchung 
Avenue  about  the  year  1887  is  in  daily  use  and  repumps 
a  large  part  of  all  the  water  supplied  to  Montclair. 

On  March  7th,  1887,  the  Montclair  Water  Company 
entered  into  a  contract  with  the  Township  of  Montclair, 
and  since  that  time  has  supplied  water  to  Montclair 
from  the  various  sources  cited.  Upon  the  expiration  of 
this  contract  in  March,  1898,  a  new  contract  was  entered 
into  with  the  Town  of  Montclair,  which  expired  in  1912, 
since  which  time  the  company  has  continued  to  furnish 
water  service  under  the  terms  and  conditions  contained 
in  the  expired  contract. 

The  Montclair  Water  Company  furnishes  water  to 
the  Board  of  Chosen  Freeholders  of  Fssex  County,  for 
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use  in  the  County  Institutions  at  Overbrook.  This  sup- 
ply is  pumped  at  the  Watchung  Avenue  station  into  a 
pipe  line  owned  by  the  Freeholders,  through  a  meter  lo- 
cated about  three-quarters  of  a  mile  from  the  pumping 
station. 

The  Town  of  Xutley  is  also  supplied  from  the  East 
Jersey  Water  Company's  51-inch  high  pressure  conduit. 

The  Montelair  Water  Company  also  supplies  the  Lit- 
tle Falls  "Water  Company  with  water,  which  the  latter 
distributes  in  part  of  Little  Falls  Township. 

East  Jersey  Water  Company  : 

The  Hast  Jersey  Water  Company  was  incorporated 
August  1st,  1889,  under  an  Act  of  the  Legislature  en- 
titled "An  Act  Concerning  Corporations,"  approved 
April  7th,  1875,  for  the  storage,  sale  and  delivery  of 
water  and  the  construction  and  maintenance  of  the  neces- 
sary reservoirs,  pipe  lines,  and  other  works. 

On  September  24th,  1889,  the  company  entered  into 
contract  with  the  City  of  Newark,  to  build  a  water  sup- 
ply system  consisting  of  certain  reservoirs  lying  within 
the  Pequannock  watershed  and  a  pipe  line  of  50,000,000 
gallons  guaranteed  capacity,  connecting  them  with  the 
City  of  Newark.  These  works  were  completed  and  the 
water  has  been  furnished  from  them  to  the  City  of  New- 
ark since  January  12th,  1892. 

Under  this  contract,  the  City  of  Newark  was  permit- 
ted to  draw  but  27,500,000  gallons  per  day  from  the  Pe- 
quannock works.  This  left  the  balance  of  the  available 
flow  for  the  service  of  the  East  Jersey  Water  Company, 
which  contracted  to  furnish  a  temporary  supply  of  water 
from  the  Pequannock  Works  to  Jersey  City. 

To  this  end  the  East  Jersey  Water  Company  in  1895 
built  what  is  known  as  the  Kearney  Extension,  connect- 
ing at  the  corner  of  Kearney  Avenue  and  Belleville 
Turnpike,  in  Kearney,  with  three  large  pipes  owned  by 
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Jersey  City,  through  which  water  was  pumped  to  Jer- 
sey City,  at  the  old  Jersey  City  Pumping  Station  located 
upon  the  Passaic  River  at  Belleville. 

As  it  was  found  that  the  works  built  by  the  company 
for  the  City  of  Newark  were  not  capable  of  delivering 
the  estimated  quantity  of  50,000  gallons  per  day,  the 
East  Jersey  Water  Company  laid  an  additional  48-inch 
to  42-inch  steel  pipe  from  the  Macopin  Intake  to  Belle- 
ville, and  an  additional  reservoir  known  as  the  Canis- 
tear  Reservoir  was  built  upon  the  Pequannock  drainage 
area  to  supplement  the  Jersey  City  Supply,  which  con- 
tinued from  the  Peqannock  Works  or  from  the  Passaic 
River  at  Little  Falls,  until  1904,  when  the  service  ceased. 
Since  this  time  Jersey  City  has  obtained  its  own  supply 
from  the  Boonton  Reservoir  on  the  Rockaway  River. 
For  a  short  time  ending  April  1st,  1922,  a  supplemental 
supply  was  furnished  at  Belleville  from  the  East  Jer- 
sey's 51-inch  line. 

By  agreement  of  July  12th,  1895,  the  East  Jersey  Wa- 
ter Company  contracted  to  furnish  water  to  the  New 
York  and  New  Jersey  Water  Company  for  the  supply  of 
the  City  of  Bayonne.  This  service  has  continued  to  the 
present  time,  the  present  source  of  supply  being  from 
Little  Falls,  the  water  being  delivered  to  the  city  at 
the  corner  of  Belleville  and  Kearney  Avenues,  in  Kear- 
ney. The  property  of  the  New  York  &  New  Jersey  Wa- 
ter Company  has  been  taken  over  by  the  City  of  Bayonne 
together  with  the  contract  under  which  the  East  Jersey 
Water  Company  supplied  the  water  to  the  New  York  & 
Now  Jersey  Water  Company. 

The  East  Jersey  Water  Company  supplies  water  to 
the  City  of  Bayonne  and  to  the  New  Jersey  Suburban 
Water  Company,  which  in  turn  supplies  the  Towns  of 
Kearney,  Harrison  and  East  Newark,  from  their  con- 
nection with  the  42-iuch  Kearney  Extension  of  the  East 
Jersey  Water  Company  at  the  corner  of  Kearney  Ave- 
nue and  Belleville  Turnpike. 
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The  East  Jersey  Water  Company  had  obligated  it- 
self to  furnish  water  for  the  supply  of  Jersey  City,  Ba- 
yonne,  Kearney,  Nutley  and  the  Montclair  Water  Com- 
pany, its  principal  source  of  supply  originally  being  from 
the  Macopin  Intake  upon  the  Pequannock  River.  In  ful- 
filment of  its  contract  with  the  City  of  Newark,  however, 
the  company  was  required  to  turn  over  to  the  latter  the 
Pequannock  works.  The  company  had  prior  to  1899,  ac- 
quired necessary  land,  power  and  water  rights  at  Little 
Falls  for  the  further  development  of  that  supply,  and  in 
December,  1899,  a  low  pressure  pump  and  one  high  pres- 
sure pump  were  put  into  active  service,  two  other  high 
pressure  pumps  being  completed  shortly  thereafter.  In 
1901  and  1902  the  filtration  plant  located  in  proximity 
to  the  pumping  station  at  Little  Falls  was  constructed, 
and  since  then  all  water  taken  from  this  source  by  the 
affiliated  companies  has  been  filtered  at  this  plant. 
Kearney  Water  Company: 

Under  act  of  the  New  Jersey  Legislature,  approved 
April  21st,  1876,  the  Kearney  Water  Company  was  in- 
corporated on  October  18th,  1886,  for  the  purpose  of 
constructing,  maintaining  and  operating  waterworks. 
The  company  built  no  works,  but  on  June  28th,  1900,  ac- 
quired by  deed  from  the  East  Jersey  Water  Company 
the  ownership  of  that  portion  of  the  51-inch  conduit 
which  lies  within  the  limits  of  Joralemon  Avenue,  and 
of  the  42-inch  Kearney  Extension  pipe  from  Joralemon 
Avenue  in  Belleville  to  the  corner  of  Kearney  Avenue 
and  the  Belleville  Turnpike,  in  Kearney,  including  the 
river  crossings. 

Through  this  extension  the  Kearney  Water  Company 
transports  water  from  the  East  Jersey  Water  Company's 
51-inch  steel  high  service  conduit  in  Belleville,  through 
Belleville,  under  the  Passaic  River,  and  thence  to  the 
intersection  of  Kearney  Avenue  and  the  Belleville  Turn- 
pike, where  it  delivers  the  water  through  Venturi  me- 


232 
Decision  of  Public  Utility  Board  Fixing  New  Rates. 

ters,  owned  by  the  East  Jersey  Water  Company,  into 
the  pipe  lines  of  the  City  of  Bayonne  and  of  the  New 
Jersey  Suburban  Water  Company,  for  the  supply  of 
Bayonne,  Kearney,  Harrison  and  East  Newark,  and  for 
possible  emergency  supply  of  Jersey  City. 

From  the  above  statement  it  is  clear  that  the  rela- 
tive corporation  ownership  in  the  jointly  used  facilities 
cannot  govern  in  the  determination  of  the  rates  which 
should  be  charged  the  various  consumers  that  are  ulti- 
mately supplied  with  water  by  these  various  companies. 
The  valuation  of  the  property  will  therefore  be  deter- 
mined in  the  aggregate  and  it  will  then  be  allocated  in 
proportion  to  the  service  supplied  to  each  municipality. 
The  rates  will  then  be  determined  upon  the  basis  of  cost 
of  supplying  the  various  municipalities  served.  The  in- 
tercorporate charges  and  their  adjustment  will  be  left 
to  the  companies,  unless  and  until  it  appears  that  mis- 
leading and  erroneous  information  is  being  supplied 
through  the  annual  reports  of  the  respective  companies. 

Valuation. 
As  to  the  value  of  this  property,  we  have: 

I.  Certain  references  in  the  testimony  to  an  inven- 
tory and  appraisal  as  of  December  31st,  1912,  made  for 
the  company  by  Metcalf  &  Eddy. 

II.  Certain  references  in  the  testimony  to  a  report 
made  December  29th,  1913,  by  a  Board  of  Appraisers 
representing  the  State  of  Xew  Jersey,  consisting  of 
Clemens  Herschel,  Nicholas  S.  Hill,  Jr.,  and  Dabney  II. 

Maury. 

III.  A  valuation  submitted  by  Leonard  Metcalf  as  of 
December  31st,  1921. 

IV.  A  valuation  made  by  Nicholas  S.  Hill,  Jr..  as 
of  December  31st,  1921. 
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V.  A  valuation  by  Edward  W.  Bemis,  based  upon 
a  study  of  book  costs,  reinforced  by  information  ob- 
tained from  I  and  II  above. 

Il  is  in  evidence  that  the  gross  reproduction  cost  of 
the  physical  property,  including  rights  of  diversion  for 
fifty  million  gallons  daily  was  fixed  by  the  Board  of  Ap- 
praisers above  mentioned  at  $9,214,681.  Going  value  was 
fixed  by  said  Board  at  $1,200,000,  and  after  making  certain 
deductions  and  adjustments,  the  final  present  value  of 
these  properties,  excluding  rights  of  diversion  against  the 
S.  U.  M.  and  the  Dundee  Company,  but  including  the 
value  of  the  water  power  was  fixed  at  $8,728,300. 

Mr.  Met  calf's  final  testimony  brought  his  valuation 
to  the  sum  of  $14,323,000  (see  appendix  "A"). 

After  adjustment  by  the  Board  for  property 
now  used  and  useful,  Metcalf's  final  value 
is _ $14,110,460 

Mr.  Nicholas  S.  Hill,  Jr.,  made  various  esti- 
mates as  to  value  of  the  property,  the  details 
of  which  are  given  in  Appendix  "B,"  and 
arrived  at  the  final  conclusion  that  the  prop- 
erty is  worth 13,000,000 

The  Board  has  made  certain  adjustments  and 
deductions  from  Hill's  valuation  for  items 
not  now  used  and  useful  which  gives  Hill's 
final  value  as 12,927,000 

Comparison  of  Metcalf's  and  Hill's  Valuations: 

A  comparison  has  been  made  of  the  appraisals  sub- 
mitted by  the  engineers  for  the  company,  by  classes  of 
properly. 

On  structural  items  Hill's  valuation  is  98.2  per  cent 
of  Metcalf's. 

Both  Hill  and  Metcalf  have  taken  the  same  amount 
for  water  rights  purchased  in  1922  namely,  $1,120,000. 
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Hill  has  added  $300,000  for  working  capital  and  materials 
and  supplies,  and  $150,000  for  preliminary  and  organiza- 
tion expenses.  Metcalf  has  added  $175,000  for  materials 
and  supplies,  and  $160,000  for  preliminary  and  organiza- 
tion expenses.  Going  value  has  been  included  by  Hill  in 
the  amount  of  $1,510,000  and  by  Metcalf  in  the  amount  of 
$2,062,000,  the  widest  divergence  being  shown  in  this  last 
item. 

Valuation  Submitted  by  Dr.  Bemis  : 

The  exhibits  put  in  by  Dr.  Bemis,  representing  the 
cities,  were  summarized  as  follows  (Brief  for  the  cities, 
page  A): 

"1.  An  historical  cost  of  the  presently  used  and 
useful  property  of  the  company  taken  from 
the  books  and  records  of  the  company  except 
as  to  7%,  which  was  estimated." 

"2.  What  may  be  called  a  reproduction  cost  which 
took  as  its  starting  point  the  1912  reproduc- 
tion cost  made  for  the  State  Board  of  Water 
Conservation  and  agreed  to  by  Messrs.  Hill 
and  Metcalf  in  this  case  as  being  the  fair  re- 
production cost  to  which  has  been  added  in 
actual  price  the  cost  of  all  additions  to  date." 

1.  In  preparing  this  historical  cost  study  Dr.  Bemis 
testified  that  he  made  an  investigation  of  the  books  of 
account  of  the  associated  companies  and  determined  the 
items  and  costs  of  the  property  in  place  December  31st, 
1921,  so  far  as  the  same  could  be  determined,  and  made 
estimates  of  the  value  of  such  items  of  property,  the  cost 
of  which  he  did  not  find  on  the  books.  He  claims  that  the 
items  so  estimated  constitute  but  7  or  8  per  cent  of  the 
total  amount  as  estimated  by  him,  or,  in  other  words,  that 
93%  of  his  total  consists  of  items  actually  identified  by 
him  on  the  books  of  account.    The  results  of  this  investi- 
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gation  are  set  forth  principally  in  Exhibits  R-l,  R-2  and 
R-3.  Counsel  for  the  cities  has  set  up  in  tabular  form 
in  their  brief  (page  13-A)  an  analysis  of  this  historical 
cost  separating  the  structural  items  into  two  parts, 
namely,  (a)  property  installed  and  priced  at  costs  pre- 
vailing before  January  1st,  1916,  and  (b)  property  in- 
stalled and  priced  at  costs  prevailing  since  January  1st, 
1916.  Dr.  Bemis  testified  that  his  analysis  indicated  that 
the  original  cost  new  of  the  property  as  of  December  31st, 
1922,  was  $9,572,977  and  the  original  cost  new  less  accrued 
depreciation  was  $7,544,658.  Counsel  for  the  municipal- 
ities assumes  the  latter  figure  to  be  a  fair  rate  base  to  be 
taken  in  this  proceeding. 

To  the  totals  as  found  by  Dr.  Bemis  the  Board  adds 
for  land  and  structures  which  Dr.  Bemis  considered  not 
used  and  useful,  but  which  the  Board  includes,  the  sum  of 
$192,595  cost  new,  or  $181,145  cost  new  less  accrued  de- 
preciation. This  will  bring  the  totals  for  original  cost  as 
found  by  Dr.  Bemis,  adjusted  as  indicated,  to  the  amount 
of  $9,765,572  cost  new  or  $7,725,804  cost  new  less  accrued 
depreciation  (Appendix  "C"). 

2.  The  second  set  of  exhibits  submitted  by  Dr.  Bemis 
constitutes  essentially  a  continuation,  following  Dr. 
Bemis'  theory,  of  the  original  appraisal  of  1912  brought 
down  to  December  31st,  1921,  by  eliminating  certain  items 
and  by  the  inclusion  of  net  additions  since  December  31st, 
1912,  an  allowance  for  increased  diversion  water  rights 
of  25  million  gallons  daily,  and  the  correction  of  an  error 
in  certain  items  retired  on  the  books  but  not  included  in 
the  original  appraisal.  A  summary  of  this  appraisal 
showing  the  items  as  adjusted  by  Dr.  Bemis,  will  be  given 
in  Appendix  "D." 

The  total  as  shown  by  Dr.  Bemis  on  this  basis  is 
$9,641,306.  He  deducted,  however,  for  structures  and 
land  not  now  used  the  sum  of  $506,382.     In  Appendices 
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"A"  and  "B"  the  Board  has  indicated  the  items  which 
it  includes  and  about  which  there  was  some  disagreement 
of  opinion  as  to  whether  they  were  used  and  useful  or  not. 
With  respect  to  the  items  deducted  by  Dr.  Bemis  in  the 
amount  of  $506,382,  the  Board  makes  a  deduction  for  the 
items  excluded  by  it  of  $418,735,  a  difference  of  $87,647 
to  be  added  to  Dr.  Bemis'  figure  above  mentioned.  In 
order  that  the  figures  in  Appendix  "D"  may  be  compar- 
able with  those  in  Appendix  "C,"  however,  it  is  necessary 
to  make  the  water  rights  $1,320,000  in  each  appendix  and 
to  include  working  capital  of  $150,277  in  each  appendix. 
With  these  additions  to  Appendix  "D"  the  amount  of 
$! ',641,306  shown  by  Dr.  Bemis  with  the  changes  as  sug- 
gested, is  brought  up  to  $10,249,230,  which  is  comparable 
with  $9,765,572  which  would  be  his  adjusted  original  cost 
new.  The  difference  between  the  two  figures  is  $483,668. 
It  will  be  noted  that  Dr.  Bemis  placed  great  reliance 
on  original  cost  so  far  as  he  was  able  to  ascertain  the 
same,  and  that  he  eliminated  any  consideration  of  going 
concern  value  or  appreciation  due  to  prevailing  higher 
prices.  He  submitted  no  appraisal  of  the  property  with 
a  view  to  ascertaining  present  value  based  on  reproduc- 
tion cost  new  at  unit  prices  now  prevailing  or  prevalent 
in  the  immediate  past. 

Comments  on  Individual  Items: 

Water  Power  Bights.  The  payments  for  diversion 
rights  at  Little  Falls,  purchased  from  the  Beattie  Manu- 
facturing Company,  are  to  compensate  that  company  for 
depletion  in  water  power  caused  by  the  diversion  to  the 
East  Jersey  and  associated  companies.  These  rights  were 
appraised  by  the  State  Board  in  1912  at  $413,822.  The 
basis  of  the  appraisal  was  the  cost  to  obtain  an  equivalent 
steam  power.  In  the  later  appraisal  by  Hill  these  rights 
have  been  appraised  at  $615,300,  using  the  same  basis 
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for  appraisal,  but  taking-  into  account  the  increase  in  cost 
of  fuel  since  1912.  Both  figures  include  overhead  charges 
which  have  been  disallowed  in  reaching  the  final  conclu- 
sion in  this  decision. 

Water  Diversion  Rights,  purchased  in  1922,  $1,120,000. 
Below  the  intake  at  Little  Falls  there  are  two  water 
power  developments  on  the  Passaic  River,  one  at  Pater- 
son  owned  for  a  century  or  more  by  the  Society  for  Es- 
tablishing Useful  Manufactures,  commonly  called  the 
S.  U.  M.,  the  other  owned  by  the  Dundee  Water  Power  & 
Land  Company,  just  above  Passaic.  For  many  years  the 
East  Jersey  and  associated  companies  have  paid  to  the 
S.  U.  M.  the  sum  of  $5  for  each  million  gallons  of  water 
diverted  and  have  also  paid  to  the  Dundee  Company  $2 
for  each  million  gallons  of  water  diverted.  The  prices 
paid  for  the  right  to  divert  water  were  based  upon  the 
same  method  as  that  u>cd  in  estimating  the  value  of  water 
power. 

In  1922  the  water  companies  paid  to  the  S.  U.  M.  and 
Dundee  the  sum  of  $1,120,000  for  the  perpetual  right  to 
divert  70  million  gallons  per  day.  In  the  year  1920  the 
annual  payment  was  approximately  $130,000;  in  the  year 
1921  $113,7.").").  ( 'apitalizing  the  1920  payment  on  a  basis 
of  8  per  cent  (as  claimed  by  the  company)  would  give  an 
equivalent  value  of  $1,625,000.  The  average  for  1918  and 
1919  was  $105,000.  Capitalizing  this  amount  on  an  8  per 
rent  basis  would  give  an  equivalent  value  of  $1..' '.12. 500. 
Capitalizing  the  1921  payment  at  8  per  cent  would  give  an 
equivalent  value  of  $1,442,000.  Under  all  the  circum- 
stances the  purchase  of  these  rights  for  the  sum  of 
$1,120,000  is  equivalent  to  a  reduction  of  the  annual 
charge  formerly  paid  for  the  same  diversion  rights.  This 
purchase  price  allows  the  diversion  of  75  million  gallons 
of  water  daily  although  the  quantity  actually  diverted  has 
not  vet  reached  that  amount. 
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The  price  at  which  these  rights  were  transferred  to 
the  water  companies  was  based  upon  calculations  made 
for  the  company  by  Mr.  Leonard  Metcalf.  The  data  un- 
derlying his  conclusions  was  submitted  in  Exhibit  P-27a. 
An  independent  calculation  has  been  made  with  a  view  to 
determining  the  reasonableness  of  this  price  by  a  study  of 
the  value,  for  power  purposes  of  the  water  diverted. 

These  rights  are,  undoubtedly,  of  great  value  and 
while  it  is  true  that  the  same  parties  interested  in  these 
water  companies  are  also  interested  in  the  water  power 
rights,  the  water  power  developments  were  in  operation 
for  many  years  before  the  organization  of  the  water  com- 
panies and  the  contracts  for  the  diversion  of  the  water 
appear  to  have  been  originally  made  in  good  faith  and 
have  never  been  questioned.  In  view  of  all  the  facts,  the 
Board  concludes  that  the  valuation  of  these  water  rights 
on  the  basis  of  their  purchase  price  is  proper  for  present 
value. 

With  regard  to  going  value,  working  capital  and  cost 
of  organization,  allowances  have  been  made  for  these 
items  which,  in  the  opinion  of  the  Board,  are  fair  and 
equitable.  Going  value  depends  not  only  on  costs  of 
developments  but  on  the  permanency  of  the  present 
sources  of  water.  Testimony  was  submitted  both  for 
and  against  the  permanency  of  the  present  supply  and 
we  have  given  full  consideration  to  these  matters  in 
arriving  at  a  final  conclusion  as  to  value. 

In  addition  to  the  testimony  with  regard  to  values, 
there  is  in  evidence  the  offer  of  the  company  in  1922 
(Exhibit  E-7)  to  sell  the  property,  inclusive  of  the  diver- 
sion rights,  for  the  sum  of  $10,594,538.  This  offer  corre- 
sponds very  closely  to  the  figures  for  Dr.  Bemis'  his- 
torical cost  with  adjustments  as  made  by  the  Board. 
The  testimony  indicated  that  this  offer  was  made  for 
prompt  acceptance,  and  without  prejudice  to  the  right 
to  prove  different  value  in  condemnation  proceedings. 
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Conclusions  as  to  Value  : 

We  have  then  before  us  the  following  bases  for  de- 
termining value : 

Metealf's  Valuations  (as  adjusted) $14,110,460 

Hill's  Valuations  "  "        12,927,000 

Offer  of  sale  "  "        10,594,538 

Bemis'  historical  cost   (new) 9,765,572 

Bemis'  valuation  based  upon  1912  appraisal 
with  additions  to  date  and  subsequent  ad- 
justments by  the  Board — Appendix  D 
(new)  * 10,249,230 

In  order  to  ascertain  the  present  fair  value  of  the 
property  used  and  useful  in  the  service  of  the  public, 
the  Board  has  given  consideration  to  all  of  the  evidence 
introduced,  as  well  as  the  original  cost  of  construction 
as  far  as  testimony  discloses  it,  the  amount  expended  in 
permanent  improvements,  and  the  present  as  compared 
with  the  original  cost  of  construction.  In  the  determi- 
nation of  this  matter  we  have  taken  it  as  established 
and  given  due  consideration  to  the  fact  that  what  the 
company  is  entitled  to  ask  is  a  sufficient  sum  to  meet 
operating  expenses,  and  a  fair  return  upon  the  value  of 
the  property  which  is  employed  for  the  public  conve- 
nience. Counsel  for  certain  municipalities  contended  that 
the  rates  should  be  based  upon  the  values  assigned  to 
the  respective  corporate  properties  making  up  the  sys- 
tem as  a  whole.  With  this  we  do  not  agree  but  have 
allocated  the  values  upon  the  basis  of  respective  use  in 
the  various  classes  of  service  and  service  districts. 

We  find  the  present  fair  value,  inclusive  of  all  ele- 
ments of  physical  property,  working  capital,  cost  of 
organization,  going  concern  and  all  other  intangible  ele- 
ments, to  be  $11,500,000. 
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Return  ox  Capital: 

The  rate  of  return  must  be  such  that  the  company 
will  be  able  to  finance  the  extensions  needed  from  year 
to  year  to  keep  pace  with  the  growth  in  population  and 
changes  in  the  character  of  the  demand  for  service. 
Analysis  of  the  earnings  and  expenses  during  the  past 
few  years  shows  a  wide  variation  and  on  this  account 
the  actual  conditions  of  no  one  year  can  be  taken  as 
fully  indicative  of  the  basis  upon  which  this  company's 
rights  to  earn  should  be  determined.  The  Federal  in- 
come tax  has  been  excluded  from  operating  expenses  but 
has,  however,  been  included  in  determining  the  net  return. 
As  a  return,  inclusive  of  Federal  income  taxes  to  the 
extent  of  approximately  $52,000,  the  Board  allows  the 
sum  of  $900,000. 

Base  for  Rates  : 

in  determining  the  costs  of  serving  customers  in  each 
service  district  the  jointly  used  property,  with  its  asso- 
ciated fixed  charges  and  the  operating  expenses,  has  been 
allocated  in  accordance  with  the  following  schedule: 

1.    Production: 

This  includes  water  rights,  intakes  and  yard  con- 
nections, land  at  Little  Falls  except  that  under 
the  pumps  and  boiler  house,  buildings  except 
pumping  plant  buildings,  filters,  sedimentation 
tanks,  all  accessories,  buildings,  etc.,  no  working 
capital,  no  going  value  and  all  cost  of  organiza- 
tion. 

The  total  fixed  and  operating  charges  for  production 
have  been  divided  by  the  total  amount  of  water  delivered 
to  obtain  a  unit  price  per  million  gallons,  exclusive  of 
]  tumping  costs. 
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2.  Pumping: 

This  includes  boiler  house  land,  boiler  house, 
boilers  and  connections,  all  pumps,  water  power 
rights,  power  flume,  pump  house,  pump  house 
land,  a  portion  of  the  working  capital,  and  a  por- 
tion of  going  value. 

The  aggregate  fixed  and  operating  charges  for  pump- 
ing have  been  divided  into  two  classes  in  proportion  to 
the  foot-gallons  or  foot-pounds  involved  in  pumping 
water  to  the  two  different  classes  of  service,  Class  A 
being  the  high  pressure,  Class  B  being  the  low  pressure. 

The  total  charges  against  Class  A  service  have  been 
divided  by  the  number  of  gallons  of  water  pumped  at 
high  pressure  in  order  to  determine  a  cost  for  pumping 
per  million  gallons  for  high  pressure  water. 

The  total  charges  against  Class  B  service  have  been 
divided  by  the  number  of  gallons  of  water  pumped  at 
low  pressure  in  order  to  determine  a  cost  for  pumping 
per  million  gallons  for  low  pressure  water. 

3.  Transmission: 

Under  Class  A  service  the  total  fixed  and  operat- 
ing charges  on  the  following  items  of  property 
have  been  included:  51-inch  (high  pressure)  line 
from  Little  Falls  to  Richfield.  Great  Notch  Res- 
ervoir with  its  lands  and  all  associated  pipe  con- 
nections. Land  and  rights  of  way  in  connection 
with  the  51-inch  line. 

The  aggregate  of  these  costs  has  been  divided  by 
the  total  amount  of  water  passing  through  the  line  to 
Richfield.  In  this  calculation  it  has  been  assumed,  in 
order  not  to  unnecessarily  complicate  the  matter,  that 
the  branches  to  Montclair,  Passaic  and  into  Bloomfield 
were  located  at  a   central  point  which  point  has  been 
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taken,  for  purposes  of  calculation,  at  the  branch  to 
Passaic. 

The  fixed  and  operating  charges  in  connection  with 
the  balance  of  the  51-inch  line,  its  two  connections  with 
the  New  Jersey  Suburban  Water  Company  and  the  line 
now  belonging  to  the  City  of  Bayonne,  the  16-inch  line 
to  Bloomfield,  together  with  associated  rights  of  way,  are 
used  as  the  basis  for  determining  the  cost  per  million 
gallons  of  water  supplied  by  the  East  Jersey  to  Bloom- 
field,  Nutley,  the  New  Jersey  Suburban  Water  Company 
and  the  City  of  Bayonne. 

Under  Class  B  service  (low  pressure  to  Paterson) 
the  entire  fixed  and  operating  charges  in  connection  with 
the  42-inch  transmission  line  to  Paterson  have  been  in- 
eluded  with  all  other  fixed  and  operating  charges  appli- 
cable to  the  combined  Acquackanonk-Passaic  District, 
which  includes  Paterson,  Clifton,  Passaic,  and  portions 
of  municipalities  contiguous  to  Paterson. 

4.    Distribution: 

Passaic-Acquackanonk  District. 
The  cost  of  distribution  in  this  district  includes 
the  fixed  and  operating  charges  in  connection  with 
the  following:  All  distribution  mains  located  in 
Paterson,  Clifton,  Passaic  and  the  municipalities 
contiguous  to  Paterson;  all  reservoirs  excepting 
the  Great  Notch  reservoir;  all  land  and  rights  of 
way  associated  with  the  above;  service  connec- 
tions ;  meters ;  materials  and  supplies ;  a  portion 
of  the  working  capital;  a  portion  of  the  going 
value ;  all  incidentals  and  accessories ;  the  42-inch 
transmission  line  from  Little  Falls  to  Paterson; 
and  the  30-inch  transmission  line  from  Richfield 
into  the  south  side  of  Passaic,  including  also  the 
16-inch  line  on  Van  Houten  Avenue,  as  well  as  the 
main  trunk  line  between  Paterson  and  Passaic. 
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To  the  fixed  and  operating  charges  for  distribution 
is  added  the  cost  of  production  and  the  cost  of  pumping 
water  at  low  pressure,  and  including  also  the  cost  of  high 
pressure  water  obtained  through  the  20-inch  line  enter- 
ing Passaic  from  the  south.  Adjustment  has  also  been 
made  to  account  for  the  additional  cost  due  to  a  partial 
reinforcement  of  the  42-inch  line  by  the  regulated  con- 
nection with  the  51-inch  line. 

Montclair  District  : 

The  cost  of  distribution  in  this  district  includes  the 
fixed  and  operating  charges  on  the  Grove  Street  trans- 
mission line,  the  distribution  mains  in  Montclair,  the 
service,  meters,  office  buildings  and  shops,  and  all  inci- 
dental and  accessory  property.  It  includes  also  a  portion 
of  working  capital  and  a  portion  of  going  value. 

After  determining  the  cost  of  service  in  the  lower 
level  area  in  Montclair,  the  cost  of  supplying  the  upper 
levels  of  Montclair  is  found  by  adding  the  cost  of  addi- 
tional pumping  in  Montclair. 

Having  determined  upon  a  figure  representing  the 
aggregate  value  of  these  properties,  it  becomes  neces- 
sary, in  accordance  with  the  method  described  above, 
to  allocate  the  values  to  the  various  service  areas  and 
classes  of  service. 

This  is  shown  in  Table  I  following,  first  line. 

The  amounts  which  the  Board  considers  as  proper 
allowances  for  return  on  capital,  depreciation,  local  taxes, 
capital  stock  tax,  operating  expenses,  and  franchise  taxes, 
are  also  shown  in  Table  I. 
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As  heretofore  indicated,  certain  Federal  income  taxes 
to  the  extent  of  $52,000  are  considered  as  included  under 
the  head  of  return  and  are  not  included  under  other  al- 
lowances for  taxes.  Local  taxes  have  been  allocated,  as 
nearly  as  possible,  to  the  classes  of  property  and  locali- 
ties where  these  taxes  are  imposed.  Capital  stock  tax 
has  been  included,  as  nearly  as  practicable,  on  a  basis  of 
the  capital  stock  outstanding.  The  operating  expenses 
have  been  determined  by  an  analysis  of  all  the  exhibits 
in  the  case  and  a  study  of  the  operating  results  as  shown 
by  the  annual  reports  for  several  years  back.  Franchise 
taxes,  based  as  they  are,  upon  a  relation  to  gross  rev- 
enues, have  been  determined  after  the  determination  of 
gross  revenue,  exclusive  of  franchise  taxes. 

Table  II  gives  the  calculations  of  cost  as  we  have  com- 
puted them.  Column  (10)  gives  the  gross  revenue  which 
should  be  collected  by  the  companies  in  the  aggregate. 
Column  (12)  gives  the  actual  gross  revenue  collected  in 
the  year  1922  from  the  respective  municipalities.  Com- 
parison of  columns  (10)  and  (12)  directly  indicates  the 
extent  to  which  existing  schedules  must  be  modified,  not 
merely  for  the  purpose  of  bringing  to  the  company  a  fair 
return  on  the  value  of  the  property  devoted  to  the  public 
use,  but  in  order  that  localities,  classes  of  service,  and 
individuals  may  not  be  unduly  and  unjustly  either  favored 
or  discriminated  against. 

The  East  Jersey  Water  Company,  in  selling  water  to 
the  Little  Falls  Water  Company  and  the  municipalities 
of  Totowa,  Bloomfield,  Nutley  and  Bayonne,  for  distribu- 
tion through  municipally  owned  distribution  systems,  and 
the  New  Jersey  Suburban.  Water  Company,  charges  vari- 
ous prices  per  million  gallons.  A  bulk  price  is  also 
charged  for  service  through  the  Dyers'  Pipe  Line.  On 
this  account  it  has  been  necessary  to  determine  the  proper 
price  to  be  charged  per  million  gallons  for  these  services 
and  this  is  found  in  Column  (11)  of  Table  II. 
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The  service  in  Paterson,  Clifton,  Passaic  and  Mont- 
elair  is  a  direct  service  to  the  consumers  through  the  com- 
panies'  distribution  system,  with  the  exception  of  fire 
protection. 

Table  II  follows : 
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Service  Districts: 

The  Passaic  Water  Company  serves  the  City  of  Pater- 
son  and  some  small  contiguous  areas.  The  Acquackanonk 
Water  Company  supplies  the  City  of  Passaic,  the  City  of 
Clifton  and  possibly  some  small  areas  not  actually  in- 
cluded in  those  municipalities.  The  City  of  Paterson  is 
a  city  of  considerable  size  with  a  large  number  of  indus- 
tries of  all  kinds.  Although  the  City  of  Passaic  is  smaller 
than  Paterson  there  are  a  great  many  factories  located 
there  also.  Clifton,  on  the  other  hand,  has  a  large  area 
distinctly  suburban  in  character.  Without  any  detailed 
analysis,  all  the  exhibits  and  calculations  based  thereon 
indicate  that  the  cost  of  serving  Passaic  would  lead  to 
rates  somewhat  higher  than  those  which  might  have  to  be 
charged  Paterson.  The  difference,  however,  is  not  suffi- 
cient, in  the  opinion  of  the  Board,  to  warrant  a  separation 
of  the  Paterson-Clifton-Passaic  area  into  different  serv- 
ice districts.  The  territory  is  changing  in  character, 
many  new  factories  have  been  located  in  parts  of  Passaic 
and  Clifton  and  the  tendency  will  be  for  the  different 
parts  of  this  area  to  become  more  nearly  similar  in  char- 
acter, in  this  way  gradually  eliminating  the  differences  in 
cost  of  service.  We  find  one  schedule  to  be  just  and  rea- 
sonable for  this  district. 

With  regard  to  Montclair,  the  company  has  filed  one 
set  of  schedules  for  the  low  level  and  a  separate  set  of 
schedules  for  the  high  level,  which  involves  a  second 
pumping.  The  testimony  and  exhibits  in  this  case  show 
that  the  difference  in  cost  of  serving  the  low  and  the  high 
levels  is  so  considerable  that  the  failure  to  recognize  this 
difference  in  cost  in  the  development  of  the  rate  schedules 
would  result  in  an  undue  and  unjust  discrimination 
against  those  served  from  the  low  level  service  and  in 
favor  of  those  located  on  higher  ground  where  the  water 
has  to  be  pumped  a  second  time.    Separate  rate  schedules 
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are  therefore  provided  for  the  two  different  service  levels 
in  Montclair. 

Fire  Protection  : 

A  separation  has  been  made  to  the  fixed  and  operating 
charges  with  a  view  to  the  adoption  of  charges  for  fire 
protection  as  distinguished  from  charges  for  ordinary 
consumption  of  water. 

We  have  adopted  12.5  per  cent,  as  a  fair  percentage 
of  the  gross  revenue  which  should  be  collected  through 
the  medium  of  charges  for  fire  protection. 

The  aggregate  charge  for  fire  protection  will  be  di- 
vided into  two  parts: 

(1)  A  charge  per  hydrant.  This  provides  for  the 
fixed  and  maintenance  costs  in  connection  with  the  hy- 
drant, valve,  branch  and  connections  with  the  main.  It  is 
made  uniform  throughout  the  entire  territory  served 
directly  by  these  companies,  namely,  the  Passaic  Water 
Company,  Acquackanonk  Water  Company  and  Montclair 
Water  Company. 

(2)  The  balance  of  the  charge  is  to  be  levied  on  the 
so-called  inch-foot  basis,  that  is,  the  aggregate  amount  of 
money  to  be  collected  through  this  charge  is  divided  by 
the  total  number  of  inch-feet  to  obtain  the  unit  price  per 
inch-foot.  Inch-feet  is  the  number  of  units  found  by 
multiplying  for  each  sized  main  the  number  of  inches  in 
diameter  by  the  number  of  feet  in  its  length  and  by  the 
use  of  such  a  unit  the  total  charges  for  fire  protection 
automatically  keep  pace  with  the  growth  of  the  distribu- 
tion system. 

Table  III  shows  the  gross  revenue  from  the  territory 
served  by  the  Passaic  and  Acquackanonk  Water  Com- 
panies, divided  between  fire  protection  on  the  one  hand 
and  industrial  and  domestic  service  on  the  other. 
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TABLE    III. 

Passaic  and  Acquackanonk,  1922 : 

Gross  revenue  required  (see  Table  II) $963,378 

Miscellaneous  revenue  30,555 


$932,823 


Fire    Service    Revenue,    approximately    12.5%    allocated,    as 
follows : 

2,356  hydrants  at  $10 $23,560 

10,999,730  inch  feet  at  0.84  cent 92,398     $115,958 


Metered  Service. 
Fixed  Service  Charges  : 


H 

Va 
V 

2" 
3' 
4" 
6' 


meters,  28,198  at     $6.00  per  annum $169,188 

"      5,590 

"      3,652 

"      3,402 

"      4,032 

"      3.850 

"      4,250 

" 2,400     $196,364 


559  ' 

'   10.00 

166  ' 

'  22.00 

63  ' 

'  54.00 

56  ' 

'  72.00 

22  ' 

'  175.00 

17  • 

•  250.00 

5 

'  480.00 

Proportional  Metered  Service  Revenue  (791,253  M  cu.  ft.)....     $620,501 
Average  rate  78.5  cents. 

Schedule  of  Proportional  Metered  Service  Rates : 

For  the  first     10  M  cu.  ft.  during  the  quarter $1.00  per  M 

"       "  next     90 "       90     "  " 

"      "  next  900    " "      70    "  " 

"       "  excess 

over  1,000    "     "      "         "         "         "       50     "  " 

Table  IV  shows  the  gross  revenue  from  Montclair, 
divided  between  fire  protection  and  industrial  and  domes- 
tic service. 

TABLE  IV. 

Montclair   Water   Company  : 

Gross  revenue  required    (see  Table  II) $240,012 

Miscellaneous    revenue    6,267 

Fire    Service    Revenue,    approximately    12.5%    allocated,    as 
follows : 

657  hvdrants  at  $10 $6,570 

2,934,300  inch  feet  at  0.76  cent 22.301       $28,871 
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Metered  Service 

Fixed  Service  Charges  : 

5/s"  meters,  5,984  at    $6.00  per  annum $35,904 

3/4"        "            25    "     10.00    "         "     250 

1"        "            20    "    22.00    "         "     440 

V/2"        "              3    "     54.00     "         "     162 

2"        "            11    "    72.00    "         "     792 

3"        "              1    '•  175.00    "         "     175 

4"        "             6    "  250.00    "         "     1,500 

6"        "             3    "  480.00    "         "      1,440         40,663 


Proportional  Metered  Service  Revenue   (69,093  M  cu.  ft.).-      $164,211 
Average  rate  $2.37. 

Schedule  of  proportional  Metered  Service  Rates  : 

Low  Service  High  Service 
For  the  first  10  M  cu.  ft.  during  the  quarter    $2.10    "     "       2.45     "     " 

"      "    next  90  M     "    "        ' 1.75    "     "        1.90    "     " 

"      "       "                 900  M    "    "        "         "         "  1.40    "     "       1.45    "     " 

"      "  excess  over  1,000  M '         "         "  1.05  per  M    $2.90  per  M 

It  will  be  noted  that  the  unit  charge  for  fire  protection 
in  Montclair  is  the  same  throughout  the  town,  as  in  com- 
puting' this  charge  no  allowances  were  made  for  cost  of 
pumping  or  any  other  operating  charge  other  than  main- 
tenance. 

Industrial  and  Domestic  Rates: 

The  rate  schedules  for  industrial  and  domestic  water 
service  are  also  divided  into  two  parts : 

(1)  A  service  charge  covering  the  fixed  charges,  which 
is  intended  to  partly  cover  the  customer  and  readiness- 
to-serve  costs. 

(2)  A  consumption  charge  based  upon  costs  of  oper- 
ation, proportional  to  water  used. 

(  '(INCLUSIONS. 

After  full  consideration  of  all  matters  presented  in 
this  case,  the  Board  finds  and  determines  that: 
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(1)  The  fair  value  of  this  property  upon  which  rates 
should  be  predicated,  including  all  physical  and  intang- 
ible elements,  working  capital,  going  concern  value,  etc., 
is  $11,500,000. 

(2)  The  net  return  on  this  property,  inclusive  of  the 
Federal  income  tax,  should  be  fixed  at  approximately 
$900,000. 

(3)  The  companies  as  a  group  are  entitled  to  an  in- 


(4)  The  rates  heretofore  charged  by  the  various  com- 
panies now  taking  part  in  this  proceeding  do  not  properly 
reflect  the  respective  costs  of  service  in  the  different  parts 
of  the  territory  and  to  the  different  classes  of  service 
and  are  therefore  unjust  and  unreasonable  and  unduly 
discriminatory. 

(5)  The  schedules  filed  and  proposed  for  adoption  by 
the  companies  are  likewise  unjust  and  unreasonable. 

(6)  The  petitioners  may  therefore  file  schedules  as 
given  below,  to  become  effective  January  1st,  1923,  in 
accordance  with  the  stipulation  entered  into  by  the  com- 
panies before  this  Board.* 

Schedule  of  Kates. 

East  Jersey  Wateb  Company: 

"Wholesale  service  to  municipalities  of  Totowa,  Bloom- 
field,  Xutley  and  Bayonne  and  to  the  Little  Falls  Water 
Company  and  to  the  Xew  Jersey  Suburban  Water  Com- 
pany and  any  other  comparable  wholesale  customers,  $78 
per  million  gallons. 

*  See  p.  120. 
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Patersost-Passaic-Cliftost  Districts  : 

Fire  Service  Charges. 

For  each  fire  hydrant,  $2.50  per  quarter. 

Inch-foot  charge  of  0.21  cent  per  quarter  per  inch 
diameter  per  foot  of  main,  applicable  to  all  distribution 
mains  now  in  place,  4  inches  diameter  and  larger  and  to 
mains  installed  in  the  future  6  inches  diameter  and  larger, 
and  to  the  proportion  of  transmission  mains  utilized  in 
serving  the  particular  community,  determined  as  follows  : 

(a)  Separate  the  piping  system  into  transmission  and 
distribution  mains,  by  treating  all  mains  16  inches  and 
larger  as  transmission  mains  and  all  mains  12  inches  and 
smaller  as  distribution  mains.  The  42-inch  low  pressure 
conduit  outside  of  Paterson,  all  of  the  51-inch  high  pres- 
sure conduit,  that  part  of  the  30-inch  line  from  Richfield 
to  Claverack  Road,  and  the  Dyers  Pipe  Line  are  not  to 
be  included  in  this  apportionment. 

(b)  Apportion  the  number  of  inch-feet  in  a  given 
transmission  main  supplying  more  than  one  service  dis- 
trict in  proportion  to  the  population  served  in  each  dis- 
trict according  to  the  latest  Federal  census. 

(c)  Charge  all  transmission  mains  supplying  but  one 
service  district  to  the  districts  which  they  supply. 

(a1)  Charge  all  distribution  mains  to  the  service  dis- 
tricts which  they  serve. 

(e)  Apportion  the  inch-feet  charged  to  a  given  service 
district  among  the  taxing  districts  contained  therein  in 
proportion  to  the  population  served,  as  determined  by  the 
latest  Federal  Census. 
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Rates  for  General  Service. 

Metered  Service : 

Fixed  service   charges  based  upon  the   size   of  the 
meter: 

M>"  or  %"  meter,  $1.50  per  quarter. 


3/4" 

i  i 

2.50 

1 1 

i  i 

1" 

i  i 

5.50 

i  i 

i  i 

y2" 

i  i 

13.50 

t  i 

1 1 

2" 

i  i 

18.00 

1 1 

i  i 

3" 

( i 

45.00* 

i  t 

i  i 

4" 

< 1 

60.00* 

i  i 

i  i 

6" 

1 1 

120.00 

1 1 

i  i 

8" 

i  i 

190.00 

i  i 

<  i 

Proportional  service  charges:  (based  on  metered  use). 

For  the  first  10,000  cubic  feet  per  quarter,  $1.00  per  M.  Cubic  feet. 

"      "    next       90,000      .90    "     " 

900,000       .70 

"  all  over       1.000,000       "         "       "  "  .50 


Flat  or  Fixture  Rates: 

The  fixture  and  other  flat  rates  now  in  force  shall  be 
continued  unchanged  until  all  premises  supplied  at  such 
rates  shall  have  been  metered.  Xo  water  shall  be  sup- 
plied at  flat  or  fixture  rates  after  December  31,  1923. 

Dyers  Pipe  Line : 

Service  to  consumers  supplied  with  unfiltered  water 
from  Great  Falls  through  the  Dyers  Pipe  Line  $0,135  per 
1000  cubic  feet. 


*  Rounded  figures. 
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Town  of  Montclair: 

Fire  Service  Charges: 

For  each  fire  hydrant,  $2.50  per  quarter. 

Inch-foot  charge  of  0.19  cent  per  quarter  per  inch 
diameter  per  foot  of  transmission  and  distribution  mains 
now  in  place  4  inches  diameter  and  larger  and  to  mains 
installed  in  the  future  6  inches  diameter  and  larger 
located  within  the  Town  of  Montclair  with  the  exception 
of  the  20-inch  transmission  main  on  Grove  Street  from 
Watchung  Avenue  northward  to  the  Clifton  boundary 
line  and  the  transmission  main  on  Watchung  Avenue 
eastward  from  Grove  Street. 

Rates  for  General  Service: 

Fixed  service  charges  based  on  the  size  of  the  meter : 
VL>"  or  %"  meter,    $1.50    per  quarter. 


%" 

i  i 

2.50 

a            a 

1" 

t  i 

5.50 

a            a 

iy2" 

i  < 

13.50 

t  c             it 

2" 

4  i 

18.00 

( i             a 

3" 

I  I 

45.00* 

n             tt 

4" 

I  I 

60.00* 

a             a 

6" 

i  t 

120.00 

a             a 

8" 

i  I 

190.00 

a            a 

Proportional  service  charges: 

Low  Service  District,  including  that  portion  of  Mont- 
clair supplied  without  repumping  at  the  Watchung  Ave- 
nue Pumping  Station : 

For  the  first  10  M  Cu.  ft.  in  the  quarter,  $2.10  per  M.  cu.  ft. 

"     next  90 1.75     

900    "     "       "     "     "  "  1.40     "      "      "      " 


excess  over    1000 


1.05 


*  Rounded  figures. 
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High  Service  District,  including  that  portion  of  Mont- 
clair  supplied  by  repumping  at  the  "Watchung  Avenue 
Pumping  Station: 

For  the  first  10  M  cu.  Ft.  in  the  quarter,  S2.90  per  M.  cu.  Ft. 

"     next  90 "  2.45     

900 1.90 

"     excess  over    1000    '  1.45 

Each  of  the  petitioners  affording  fire  service  under 
the  schedules  shall  file  quarterly  with  the  Board,  begin- 
ning July  1st,  1923,  for  each  fire  district,  a  schedule  of 
mains  to  which  the  inch-foot  charge  shall  apply  together 
with  the  number  of  hydrants  to  which  the  quarterly  fire 
hydrant  charge  shall  apply. 

Dated,  March  27th,  1923. 

Board  of  Public  Utility  Commissioners, 

(seal)  By  (Signed)  H.  V.  Osborne, 

President. 
Attest : 
(Signed)   Alfred  N.  Barber, 

Secretary. 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  a 
decision  rendered  by  the  Board  of  Public  Utility  Com- 
missioners and  ordered  filed  by  said  Board. 

(Signed)     Alfred  X.  Barber, 
(skal)  Secretary. 


Appendix  "A". 

In  arriving  at  his  conclusion,  Mr.  Metcalf  took  five 
bases  which  he  referred  to  as  "criteria  of  value,"  these 
being  as  follows  (Exs.  P3,  P3a,  1-2-3) : 

(1)  Book  costs. 
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(2)  Value  of  property  on  a  prewar  basis. 

(3)  Value  of  property  on  the  basis  of  present  (1920) 
prices. 

(4)  Value  of  property  on  the  basis  of  a  ten  year  aver- 
age prices  prior  to  the  date  of  the  valuation. 

(5)  Value  of  property  on  the  basis  of  the  depreciated 
or  net  reproduction  cost  at  fair  normal  prices. 

The  original  cost  could  not  be  determined  because  of 
the  burning  of  the  early  records  of  the  company  in  the 
Paterson  fire  of  1902. 

(1)  Book  cost  is  given  as $11,382,000 

It  is  unreliable,  however,  due  to  the  fact 
that  the  basic  figure  for  most  of  the  prop- 
erty was  a  figure  found  in  some  constructive 
balance  sheets  shortly  after  the  Pater- 
son Fire. 

(2)  Prewar   value 8,771,000 

(3)  Present   (1920)  value... 18,173,000 

The  1920  value  is  found  by  multiplying 
prewar  prices  by  Dun's  and  Bradstreet's 
index  figure  of  2.07. 

(4)  Ten  year  average  value 13,332,000 

(5)  Fair  normal  value 14,007,000 

The  above  figures  exclude  depreciation  and  include 
organization,  lands,  Beattie  water  power  rights  and  go- 
ing value  on  a  12.5  per  cent  basis,  but  exclude  water 
rights  purchased  in  1921 
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Mr.  Metcalf  then  adopted  the  round  fig- 
ure of $13,500,000 

as    the    fair   value    as    of   December   31st, 
1920. 

To  this  he  adds  (Ex.  P24) : 

Water  rights $1,120,000 

Additions  and  betterments,  1921 175,000 

making  a  total  of $14,795,000 

Deduct  depreciation,  1921 191,000 

$14,601,000 
Deduct  unused  property 278,000 

Resulting  value  as  of  December  31st, 
1921  $14,323,000 

In  cross-examination  (testimony,  pp. 
616-627),  Mr.  Metcalf  agreed  that  certain 
further  deductions  should  be  made  for 
property  not  now  used,  namely : 

Stony  Road  Reservoir  and  Site $150,010 

Totowa  Reservoir,  Structures  and 

part  land 26,200 

Possibly    the    Kikeout    Reservoir 

Site,  $72,662.  From  the  testi- 
mony it  would  appear  that,  while 

the  reservoir  itself  is  not  needed 

at  the  present  time,  the  purchase 

of  the  land  for  the  reservoir  site 

appears  to  have  been  based  upon 

ordinary  business  judgment  and 

therefore  one-half  of  the  value  of 

this  site  will  be  excluded 36,330  212,540 
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Mr.  Metcalf  was  doubtful  at  first  with 
regard  to  the  propriety  of  including-  the 
24-inch  lock  bar  pipe  located  in  Mont- 
clair  and  originally  installed  to  aid  in  the 
service  of  West  Orange.  On  later  exam- 
ination Mr.  Metcalf  stated  that  the  entire 
value  should  be  included,  as  this  main  was 
needed  to  reinforce  the  system  in  Montclair 
for  fire  purposes. 

Deducting  the  amount  which  Mr.  Met- 
calf agreed  should  be  excluded,  we  have $14,110,460 


Appendix  "B." 

Items  IV,  valuations  by  Nicholas  S.  Hill,  Jr.,  are  as 
follows : 

Historical  Cost. 

(a)  Capitalization. 

(b)  Book  Cost. 

(c)  Cost  of  Reproduction  on  Basis  of  1912  Appraisal 
plus  actual  cost  of  additions  since  that  date. 

(d)  Cost  of  Reproduction  on  Basis  of  Prewar  Prices. 

(e)  Cost  of  Reproduction  on  Basis  of  Average  Prices, 
1911  to  1920. 

(/)   Cost  of  Reproduction  at  Current  Prices. 

(g)  Cost  of  Reproduction  at  1920  Peak  Prices. 

Historical  Cost  was  ignored  on  account  of  lack  of 
records. 
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(a)  Capitalization: 

Aggregate  of  bonds $7,392,000 

Aggregate  of  stock 1,550,000 

Approximate  aggregate  of  other  obligations  761,573 

Water  rights,  1921 1,120,000 

Approximate  total  capitalization,  all  5 

companies    $10,823,574 

(b)  Book  Cost  (Fixed  Capital,  Materials  and  Sup- 
plies and  Cash) : 

This  is  given  by  Hill  for  the  first  three  companies  in 
the  following  list  and  for  the  last  two  the  figures  are 
approximate,  taken  from  the  annual  reports  of  these 
companies  (Fixed  Capital,  Materials  and  Supplies  and 
Cash). 

Acquackanonk  Water  Company $2,147,810 

Montclair  Water  Company 1,478,655 

Passaic  Water  Company 6,732,363 

East  Jersey  Water  Company 1,950,470 

Kearny  Water  Company 103,461 

Total,  December  31st,  1920 $11,841,559 

Water  Rights  acquired  in  1921 1,120,000 

$12,961,559 

(c)  Cost  of  Reproduction  on  Basis  of  1912  Appraisal 
plus  actual  cost  of  additions  since  that  date,  depreciated. 

Acquackanonk  Water  Company $2,250,917 

Montclair  Water  Company 1,753,627 

Passaic  Water  Company 4,177,815 

East  Jersey  Water  Company   (by  propor- 
tion)     " '.. 1,906,234 

Kearny  Water  Company  (by  proportion)....  152,131 


$10,240,784 
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(d)  Cost  of  reproduction  on  basis  of  prewar  prices. 

Acquackanonk  Water  Company $2,030,494 

Montelair  Water  Company 1,672,741 

Passaic  Water  Company 3,849,560 

East  Jersey  Water  Company  (by  propor- 
tion)   1,756,515 

Kearny  Water  Company  by  proportion 140,178 

$9,449,488 


(e)  Cost  of  reproduction  on  basis  of  average  prices, 
1911  to  1920. 

Acquackanonk  Water  Company $3,086,298 

Montelair  Water  Company 2,069,635 

Passaic  Water  Company 5,654,311 

East  Jersey  Water  Company 2,579,492 

Kearny  Water  Company 205,896 

$13,595,632 


(/)   Cost  of  reproduction  at  current  prices. 

Acquackanonk  Water  Company $3,735,708 

Montelair  Water  Company 2,536,133 

Passaic  Water  Company 6,833,233 

East  Jersey  Water  Company  (by  propor- 
tion)   3,117,936 

Kearny  Water  Company  (by  proportion)—.  248,826 

$16,471,836 
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(g)   Cost  of  reproduction  at  1920  Peak  Prices. 

Acquaekaiionk  Water  Company $4,775,697 

Hontclair  Water  Company 3,312,997 

Passaic  Water  Company 8,800,709 

East  Jersey  Water  Company  (by  propor- 
tion )    4,011,876 

Kearny  Water  Company  (by  proportion)....  320,469 

$21,224,748 

After  Mr.  Hill  has  made  the  above  valuations  he 
adopts  a  schedule  of  values  for  the  companies  as  follows : 

Acquaekaiionk  Water  Company  (pp.  93-97)  $2,940,000 

Montclair  Company  (pp.  121-126) 2,010,000 

Passaic  Water  Company  (pp.  149-153) 5,430,000 

East  Jersey  Water  Company 2,580,000 

Kearny  Water  Company 206,000 

$13,166,000 

In  the  company's  Exhibit  P23,  Table  D,  the  final 
values  have  been  re-allocated  by  Hill  as  follows : 

Acquaekaiionk  Water  Company $2,940,000 

Montclair  Water  Company 2,010,000 

Passaic  Water  Company 5,430,000 

East  Jersey  Water  Company 2,420,000 

Kearny  Water  Company 200,000 

$13,000,000 

Counsel  for  the  municipalities  (Exhibit  E3)  contended 
that  Mr.  Hill  had  included  in  his  valuation  certain  ele- 
ments which  were  not  now  usually  allowed  and  also  cer- 
tain property,  the  use  of  which  had  been  discontinued. 
The  contention  with  regard  to  the  inclusion  of  items  not 
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now  allowed  is  based  upon  Mr.  Hill 's  original  explanation 
of  how  he  had  gone  about  the  process  of  determining  a 
fair  value  for  the  properties.  Mr.  Hill  stated  (Exhibit 
P6o)  that  he  had  started  with  the  appraisal  made  in  1912 
by  the  Board  of  Engineers  representing  the  State  and 
had  added  to  that  expenditures  since  that  time  and  had 
deducted  items  discarded  and  depreciation  which  had  ac- 
crued since  1912.  An  examination  of  Exhibit  P6a  in 
connection  with  the  testimony  referring  to  it  shows  that 
this  was  merely  a  line  of  reasoning  and  represented  only 
one  of  several  methods  of  getting  at  value.  It  has  been 
contended  by  the  engineer  for  the  municipalities  that  Mr. 
Hill  started  with  the  concluding  figure  of  the  1912  State 
Board's  appraisal,  namely,  $8,728,300,  and  that  that 
figure  included  bond  discount,  paving  over  mains  not  paid 
for  by  the  company,  and  overhead  charges  on  land  and 
rights  of  way.  These  items  have  been  set  out  in  Dr. 
Bemis'  Exhibit  E3  (pp.  4  to  7)  as  follows: 

Bond  Discount $475,990 

Overhead  charges  on  land  and  diversion  rights  319,993 

Paving  over  mains 259,667 

Land  and  structures  not  now  in  use 506,382 


$1,562,032 


Mr.  Hill's  valuation  (e),  average  prices,  1911  to  1920, 
is  an  entirely  new  appraisal  and  includes  no  elements  not 
now  allowed,  although  it  may  include  some  items  of  prop- 
erty not  fully  in  use.  Dr.  Bemis  has  deducted  from  Mr. 
Hill's  totals  for  land  and  structures  not  now  in  use  the 
sum  of  $506,382.  As  a  matter  of  fact,  Mr.  Hill  had 
originally  included  for  corresponding  items  the  amount 
of  $404,286  (P35)  so  that  Dr.  Bemis'  deducts  from  Mr. 
Hill's  total  $102,096  too  much.  An  examination  of  Mr. 
Hill's  deductions  shows  that  certain  items  in  dispute, 
namely,  the  Middle,  Totowa  and  Stony  Road  Reservoirs, 
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were  appraised  by  Mr.  Hill  in  his  last  appraisal  at  $303,- 
044.  This  has  been  depreciated  to  the  extent  of  $150,000 
so  that  these  items  remain  in  Mr.  Hill's  appraisal  at  the 
value  of  $153,044.  Testimony  indicates  that  the  site  of 
the  Totowa  Eeservoir,  the  Totowa  Eeservoir  itself  and 
the  Stony  Road  Reservoir  appraised  by  Mr.  Hill  at  $165,- 
400,  should  be  excluded  in  toto.  Adjusting  this  by  appro- 
priate deductions  leaves  an  amount  to  be  retained  of 
$138,044,  calling  for  a  further  reduction  of  $28,000.  There 
are  certain  other  items  which  Dr.  Bemis  has  stated  should 
be  deducted  from  Mr.  Hill's  appraisal,  namely: 

Stony  Road  Structures $17,500 

Land  along  Pequannock  River 18,245 

Split  Rock  Reservoir  Site 187,179 


$220,924 


These  had  already  been  eliminated  by  Mr.  Hill  and  are 
not  found  in  Hill's  latest  adjusted  figures  at  all.  Mr.  Hill 
had  also  deducted  an  amount  of  $25,682  representing 
lands  and  rights  of  way  along  the  Newark  Pipe  Line. 

Similar  deductions  should  also  be  made  from  the  Hill 
appraisal  as  have  been  made  above  from  the  Metcalf  ap- 
praisal of  one-half  of  the  cost  of  the  Kikeout  Reservoir 
Site,  namely,  $44,705.  In  arriving  at  the  figure  of  $13,- 
000,000,  Mr.  Hill  has  made  a  reduction  of  $598,496.  The 
total  deductions  to  be  made  from  Mr.  Hill's  final  figure 
as  representing  items  not  as  present  in  use  in  the  service 
of  the  public  will  be  taken  at  $73,000,  leaving  the  total 
adjusted  value  of  $12,927,000. 
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Appendix  "C." 

DR.  BEMIS'  HISTORICAL  COST  OF  THE  PRESENTLY  USED  AND 
USEFUL  PROPERTY  OF  THE  COMPANIES  WHICH  HE  TESTI- 
FIED WAS  TAKEN  FROM  THEIR  BOOKS,  EXCEPT  AS  TO  ABOUT 
SEVEN  PER  CENT  WHICH  WAS  ESTIMATED  AT  COST  OF  SIM- 
ILAR INSTALLATION  OF  THE  COMPANIES. 

(1) 
Original 
Cost  new 

except  land  (2) 

taken  at  Same  as  ( 1) 

present  day  less  Accrued 

values  Depreciation 

Real  Estate $445,842  S445.842 

Depreciable  property  priced  at  costs  before  1916 6,290,894  4,340,497 

Depreciable  property  priced  at  costs  since  1916 1,365,964  1,288,143 

Water  Rights  Power  and  Diversion  (75  M.G.D.  bought 

1922)    1,320,000  1,320,000 

Tangible  Fixed  Capital  Dec.  31,  1921  ($1,120,000  Jan. 

1922)    $9,422,700  $7,394,382 

Intangible  Fixed  Capital  0  0 

Working   Capital   150,277  150,277 

Rate  Base  claimed  by  the  Cities $9,572,977        $7,544,659 

Add  land  and  structures  which  Dr.  Bemis  considered 

not  used  and  useful  but  which  the  Board  includes....  192,595  181,145 

Original  Cost  of  Dr.  Bemis  adjusted  as  above $9,765,572        $7,725,804 
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Appendix  "D." 


ADJUSTMENT  AND  CONTINUATION  OF  THE  1912  VALUATION  OF 
THE  BOARD  OF  APPRAISAL  AS  MADE  BY  DR.  BEMIS  (EXCLUDES 
INTANGIBLES,  BOND  DISCOUNT,  PAVING  OVER  MAINS.  OVER- 
HEADS ON  LAND  AND  WATER  RIGHTS  AND  PROPERTY  HE 
DEEMS  NOT  USED  OR  USEFUL).  (Adjusted  to  be  on  basis  comparable 
with  Appendix  "C".) 

Adjustment 
Appraisal  Value 
new  as  of  Decem- 
ber 31.  1921.  plus 
Diversion  Rights 
$1,120,000 

Land  and  Rights  of  Way  $610,582 

Structures 7,942,458 

Water  Rights — Power  and  Diversion 950,000 

Tangible  Fixed  Capital,  as  adjusted  by  Dr.  Bemis $9,503,040 

Preliminary  and  Organization,  net 138,266 

Fixed  Capital,  Ex.  P-3,  page  8 $9,641,306 

Add  Working  Capital  shown  in  R-l 150.277 

Add  back  propertv  excluded  bv  Dr.  Bemis  but  included  bv  the 

Board,  $506,382,  R-3,  page  7,  less  $418.735 '. 87.647 

$9,879,230 
If  water  rights  be  taken  at  $1,320,000,  as  in  Appendix  "C,"  in- 
stead of  $950,000,  as  above,  this  would  add 370,000 

Total  as  adjusted  by  Board $10,249,230 

Reconciliation  between  Appendices  "C"  and  "D." 

Appendix  "D"— amount  above $10,249,230 

Appendix  "C"  9,765,572 

Difference $483,658 
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Filed  April  26,  1923. 
NEW  JERSEY  SUPREME  COURT. 


AcQTJACKANONK  WaTEK  COMPANY,  EaST 

Jersey  Water  Company,  Kearny 
Water  Company,  Montclair  Water 
Company  and  Passaic  Water  Com- 


pany, [  ~  . 

_.  On  certiorari. 

Prosecutors,       \     n  x  c 

>    Return  of 


Writ. 


against 

Board  of  Public  Utility 
Commissioners, 

Defendant. 


To  the  Honorable  the  Justices  of  the  Supreme  Court  of 
Judicature  of  New  Jersey: 

The  Board  of  Public  Utility  Commissioners  herewith 
sends  to  the  Supreme  Court  of  Judicature  of  the  State  of 
New  Jersey  to  a  certain  Report  and  Order  made  by  said 
Board  the  twenty-seventh  day  of  March,  Nineteen  Hun- 
dred and  Twenty-three,  together  with  all  things  touching 
and  concerning  the  same,  as  fully  and  entirely  as  before 
said  Board  they  remain,  as  is  within  commanded. 

In  Witness  Whereof  the  seal  of  said  Board  is  hereto 
affixed  and  certified  by  the  subscriber. 

Alfred  N.  Barber, 
Secretary  of  the  Board  of  Public 
Utility  Commissioners  of  New 
Jersey. 
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The  Supreme  Court  upheld  the  rates  fixed  by  the 
Utility  Board  in  an  opinion  filed  by  Justice  Swayse 
on 

Bayonne   appeal  from   Supreme   Court   to   Court   of 

Errors  and  Appeals  who  affirmed  by  Justice 

on 


After  receiving  the  return  of  the  writ  from  the  Court 
of  Errors  and  Appeals,  Dr.  Daly  felt  Bayonne 's  case 
should  be  reviewed  by  eminent  counsel  and  referred  the 
entire  proceeding  to  McCarter  and  English  and  their 
opinion  follows : 

McCarter  and  English's  Letter  to  Dr.  Daly. 

March  26,  1925. 
Bert  Daly,  Esq., 
Department  of  Public  Safety, 
Bayonne,  New  Jersey. 

Dear  Sir: 

The  situation  presented  by  the  suit  of  Passaic  Con- 
solidated Water  Company  against  the  City  of  Bayonne, 
is  a  rather  desperate  one.  We  have  struggled  to  find 
some  legal  ground  upon  which  a  defense  could  be  inter- 
posed. 

You  have  suggested  possibilities  of  (a)  raising  Fed- 
eral questions  which  would  enable  us  to  take  the  case 
to  a  Supreme  Court  of  the  United  States,  or  (b)  apply- 
ing to  the  Public  Utility  Commission  for  a  rehearing 
and  readjustment  of  the  water  rate. 

(a)  By  suggesting  the  raising  of  a  Federal  question, 
we  assume  you  refer  to  the  constitutional  question  grow- 
ing out  of  the  pairment  of  the  obligation  of  the  contracts 
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between  the  East  Jersey  Water  Company  and  Bayonne 
for  the  supplying  of  water  at  a  fixed  rate.  Both  the  high- 
est court  of  New  Jersey  and  the  Supreme  Court  of  the 
United  States,  however,  lay  down  the  rule  of  law  to 
be  that  contracts  of  that  character  are  subject  to  regula- 
tion by  the  State  through  the  agency  of  a  Public  Utility 
Commission.  The  Supreme  Court  of  the  United  States 
places  the  responsibility  on  the  State  and  says  that  it 
alone  is  responsible  for  any  unjust  and  oppressive  ex- 
ercise of  its  power,  but  that  the  exercise  of  this  power 
does  not  conflict  with  the  Federal  Constitution  prohibit- 
ing the  pairment  of  the  obligation  of  contracts. 

(1))  There  seems  very  little  hope  that  an  application 
to  thi'  Public  Utility  Commission  for  a  rehearing  would 
be  successful.  The  rate  which  the  Commission  fixed  was 
appealed  to  the  Supreme  Court,  and  from  that  court  to 
the  Court  of  Errors  and  Appeals  and  affirmed.  Unless, 
therefore,  some  entirely  new  facts,  or  reasons  could  be 
advanced,  it  is  not  reasonable  to  expect  that  the  Com- 
mission would  now  reopen  the  case. 

The  engineers  tell  us  that  the  fact  that  Bayonne  ex- 
pended some  four  million  dollars  for  pipe  lines  from 
Kearny  to  Bayonne  through  which  the  East  Jersey 
Water  Company  delivers  water  to  Bayonne  from  its  big 
main  at  Kearny,  was  not  brought  to  the  attention  of  the 
Public  Utility  Commission  at  the  time  of  the  hearing 
of  the  rate  case,  and  that  if  that  expenditure  were  prop- 
erly distributed,  it  would  have  a  material  bearing  on 
the  amount  of  the  rate  which  Bayonne  should  pay  the 
East  Jersey  Company. 

It  appears,  however,  that  the  rate  was  fixed  on  the 
basis  of  the  aggregate  valuation  of  the  properties  of  the 
various  companies  involved  in  supplying  all  the  munici- 
palities concerned,  and  the  Xew  Jersey  courts  held  that 
that   was  a   proper  method  of  valuation.     The   opinion 
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of  the  Federal  Court  was  not  sought  by  further  appeal 
from  the  State  courts. 

The  pipe  line  from  Kearny  to  Bayonne  was  not  in- 
cluded in  the  aggregate  valuation  of  the  properties  of 
the  various  companies  involved.  The  engineers  say  that 
the  failure  to  take  the  value  of  this  pipe  line  into  con- 
sideration, resulted  in  fixing  a  higher  rate  than  was 
proper  or  justified. 

Assuming  that  this  can  be  demonstrated,  it  is  pos- 
sible that  if  this  fact,  and  any  other  material  facts  which 
might  be  found,  were  now  for  the  first  time  brought  to 
the  attention  of  the  Public  Utility  Commission,  it  might 
be  induced  to  reopen  the  case  for  further  hearing. 

Another  possible  avenue  of  escape  from  the  pres- 
ent situation  might  be  to  file  a  bill  in  the  Federal  Court 
and  so  raise  the  question  of  the  justness  of  the  rate  im- 
posed, on  the  ground  that  it  is  confiscatory,  and  so  con- 
trary to  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. Before  such  a  remedy  could  be  invoked,  it 
would  probably  be  necessary  to  first  make  application  to 
the  Public  Utility  Commission  to  reopen  the  case.  If 
they  refused,  that  would  strengthen  our  application  to 
the  Federal  Court.  If,  on  the  other  hand,  they  did  re- 
open the  case,  that  might  open  the  door  to  a  general  re- 
hearing, which  could  later  be  followed  by  an  application 
to  the  Federal  Court  if  the  result  was  not  satisfactory. 

If  such  rehearing  was  had,  that  would  furnish  a 
ground  for  making  application  to  the  Court  in  which  the 
law  suit  is  now  pending,  to  continue  that  case  until  the 
question  of  the  rate  was  determined.  If  such  a  continu- 
ance was  obtained,  it  would  amount  to  a  practical  in- 
junction of  the  law  suit. 
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The  question  of  confiscatory  rates  may  possibly  also 
be  raised  by  answer  in  the  pending-  law  suit.  There  is 
dicta  to  this  effect  in  the  decisions  of  the  United  States 
Supreme  Court,  although  the  same  question  has  been 
decided  squarely  against  us  by  some  of  the  State  courts, 
notably  the  Court  of  Appeals  of  New  York. 

In  making  these  suggestions,  we  do  not  want  to  be 
understood  as  asserting  that  these  remedies  will  prevail. 
The  situation  is  a  desperate  one,  and  these  suggestions 
are  the  best  we  are  able  to  make  after  several  days  of 
study  and  conferences  with  the  engineers,  and  are  pred- 
icated on  the  theory  that  the  engineers  can  demonstrate 
satisfactorily  that  the  cost  of  the  two  pipe  lines  from 
Kearny  to  Bayonne  should  properly  have  been  taken 
into  consideration,  and  that  when  so  taken  into  consid- 
eration it  will  appear  that  the  rate  is  too  high. 

Upon  that  assumption  there  seems  to  be  at  least  a 
fighting  chance  for  the  City,  but  we  would  not  say  that 
there  is  more  than  a  fighting  chance. 

If  you  desire  to  retain  us  in  any  further  proceed- 
ings in  this  matter,  we  will  be  very  glad  to  represent 
you.  We  assume,  however,  that  you  know  that  we  rep- 
resent the  Ford  Motor  Company,  which  is  now  having 
some  difficulty  with  the  Water  Department  of  the  City 
over  some  charges  for  water  consumed  by  it.  You  will 
know  whether  that  fact  in  any  respect  militates  against 
our  appearing  for  the  City  in  this  fight  with  the  East 
Jersey  Water  Company. 

Very  respectfully, 

Conover  English. 
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(Filed  Oct.  7,  1925) 
IN  CHANCERY  OF  NEW  JERSEY 


Between 

The  City  of  Bayonne 


Complainant       f    58-499 
and  )  0n  Bil1  &c- 


Passaic  Consolidated  Water  Co. 

Defendant. 


Opinion 


Submitted  Sept,  30,  1925, 
Decided  October  2,  1925. 


James  Benny,  Esq.,  Solicitor, 

Robert  H.  McCarter,  Esq.,  of  Counsel, 
For  the  Complainant ; 

Lindabury,  Depue  &  Faulkes,  Esq'rs, 
For  the  Defendant. 


Bentley,  V-C. : — 

In  1894  a  firm  contracted  to  supply  the  City  of  Ba- 
yonne  with  water  for  use  by  its  inhabitants  over  a  term 
of  years,  renewable  for  additional  terms  at  the  option 
of  the  complainant.  The  contract  has  been  renewed,  un- 
til now,  if  it  is  in  force  at  all,  it  will  not  expire  before 
1929  for  one  purpose,  1944  for  another,  and  not  then,  the 
complainant  maintains  if  it  elects  to  continue  it,  in  con- 
formity with  its  provisions.  This  contract  with  the  com- 
plainant was  assigned  by  the  above-mentioned  firm  in 
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1895  to  the  New  York  &  New  Jersey  Water  Company, 
and  subsequently  all  the  rights  of  the  New  York  &  New 
Jersey  Water  Company  in  the  contract  were  assigned  by 
it  to  the  complainant,  together  with  all  the  plant  and 
other  property  connected  therewith,  in  consideration  of 
$2,017,000.  Under  the  contracl  of  1894  it  was  the  City's 
righl  to  take  so  much  water  as  it  might  require  and 
pay  therefor  according  to  a  schedule  of  prices,  decreae 
ing  as  the  quantity  consumed  daily  increased,  so  that  for 
the  quantity  of  water  that  Bayonne  has  purchased  for 
sometime  past  the  average  rate  due  the  defendant  and 
its  predecessor  has  amounted  to  aboul  $19.50  per  mil- 
lion gallons.  This  figure  is  by  no  means  accurate;  but 
has  been  assumed  for  the  sake  of  convenience  at  the  final 
hearing.  In  1895  the  Bast  Jersey  Water  Company  en- 
tered into  another  contracl  with  the  New  York  &  New 
Jersey  Water  Company  to  furnish  the  latter  with  water 
for  sale  to  Bayonne  and  others,  in  return  for  which  the 
Kast  Jersey  Water  Company  was  to  receive  35%  of  the 
gross  receipts  paid  by  Bayonne  to  the  New  York  &  New 
Jersey  Water  Company  for  such  supply. 

The  two  water  companies,  in  1902,  made  still  another 
contract,  under  the  terms  of  which  the  .Yew  York  &  New 
Jersey  Water  Company  was  permitted  to  sell  the  water 
furnished  by  the  Kast  . Jersey  Water  Company  to  any 
customer  it  could  obtain  within  the  territorial  limits  of 
Hudson  County.  For  this  supply  of  water  delivered  to 
customers  other  than  Bayonne  the  Kast  Jersey  was  to 
be  paid  by  the  New  York  &  New  Jersey  Water  Company 
$30  per  million  gallons,  plus  one-half  of  any  amount 
above  that  sum  charged  to  the  customer  by  the  New 
York  &  New  Jersey  Water  Company.  Under  this  con- 
tract, the  New  York  &  New  Jersey  Water  Company  en- 
tered into  relations  with  a  number  of  corporations  doing 
business  outside  of  Bayonne. 
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The  rights  of  the  New  York  &  New  Jersey  "Water 
Company  under  all  of  these  contracts  passed  to  Bayonne 
under  the  assignment  of  1918,  so  that  from  that  time  for- 
ward Bayonne  stood  in  the  shoes  of  the  New  York  & 
New  Jersey  Water  Company,  for  all  purposes  of  this 
suit. 

While  the  complainant  was  considering  the  advisa- 
bility of  purchasing  the  rights  of  the  last-named  water 
company  and  before  the  execution  of  the  contract  of 
1918,  it  occurred  to  someone  that  the  position  of  Bayonne 
would  be  a  sorry  one  if  after  concluding  its  bargain  with 
the  New  York  &  New  Jersey  Water  Company,  the  East 
Jersey  Water  Company  controlling  the  supply  should  de- 
cline to  do  business  with  the  city,  or  perhaps  demand 
an  exorbitant  price  for  its  water.  To  guard  against  such 
a  contingency  a  gentleman  named  Reichhelm,  who  had 
been  officially  appointed  as  an  appraiser  by  the  govern- 
ing body  of  Bayonne,  accompanied  by  one  Annett  who 
had  actively  lent  his  services  to  the  public  officers  of 
Bayonne  in  the  serious  attempt  to  improve  the  service 
of  supplying  water  to  its  people,  called  upon  one  of  the 
Vice-Presidents  of  the  East  Jersey  Water  Company  and 
sought  an  expression  of  the  intention  of  that  company 
in  regard  to  the  premises  just  mentioned.  The  Vice- 
President  felt  himself  to  be  unauthorized  to  bind  the 
corporation  but  promised  to  take  the  matter  up  and  have 
an  authoritative  statement  made  by  someone  in  author- 
ity. Shortly  thereafter,  on  January  6,  1917,  the  Presi- 
dent of  the  Company  wrote  to  Reichhelm  as  follows : 

You  asked  whether  the  East  Jersey  Water 
Company  would  be  willing  to  sell  water  to  Ba- 
yonne, if  for  any  reason  they  had  no  contract  re- 
lations with  the  New  York  and  New  Jersey  Water 
Company. 

We  have  no  desire  to  in  any  way  interfere  with 
the  relations  between  the  New  York  &  New  Jersey 
Water  Company  and  the  City  of  Bayonne,  but  of 
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course  we  are  in  the  water  business,  and  it  would 
be  manifestly  against  our  interest  if  Bayonne 
should  seek  a  water  supply  elsewhere ;  and  there- 
fore I  think  I  am  justified  in  saying',  that  if  the  re- 
lations of  Bayonne  with  the  New  York  *.V~  Xew  Jer- 
sey Water  Company  were  severed  (which  would, 
of  course,  relieve  our  company  from  its  obligations 
to  the  Xew  York  &  Xew  Jersey  Water  Company 
in  respect  to  the  supply  of  water  to  the  City  of 
Bayonne)  the  East  Jersey  Water  Company  would 
be  willing,  in  that  event,  to  contract  with  Bayonne 
for  water,  at  the  same  price  we  are  now  receiving 
from  the  Xew  York  &  New  Jersey  Water  Com- 
pany ;  the  water  to  be  taken  at  the  same  location. 

Yours  very  truly, 

Edmuxd  LeB.  Gabdnek. 


The  contents  of  this  letter  was  delivered  to  Bayonne 's 
governing  body  by  Beichhelm,  and  the  members  thereof 
were  thereby,  in  large  part,  persuaded  to  vote  for  the 
execution  of  the  contract  of  1918.  As  a  part  of  the  en- 
tire transaction  Bayonne  found  it  necessary  to  construct 
a  new  water  main,  at  a  cost  of  approximately  $2,000,000, 
bringing  its  investment  up  to  $4,000,000  in  reliance  upon 
the  representation  of  the  foregoing  letter. 

In  1922,  after  the  last-mentioned  contract  had  been 
executed  the  East  Jersey  Water  Company  and  four  other 
similar  companies  filed  with  the  Board  of  Public  Utilities 
Commissioners  a  schedule  of  proposed  new  rates  to  be 
charged  their  customers  for  water  supplied.  As  the  re- 
sult of  the  hearing  thus  precipitated,  that  board  made 
an  order  fixing  the  sum  of  $78  per  million  gallons  as  the 
rate  to  be  paid  by  Bayonne  to  the  East  Jersey  Water 
Company,  notwithstanding  the  contract  under  which  the 
City  had  previously  secured  its  water  at  an  average  cost 
of  about  $19.50  per  million  gallons.  This  order  was  af- 
firmed on  certiorari  by  the  Supreme  Court,  and  that  judg- 
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ment,  in  turn,  affirmed  by  the  Court  of  Errors  and  Ap- 
peals. 

If  such  a  course  of  dealing  had  existed  between  two 
private  individuals  with  regard  to  some  ordinary  com- 
modity of  commerce,  it  would  appear  to  be  a  typical  case 
for  the  relief  in  this  court. 

Equitable  estoppel  is  the  effect  of  the  volun- 
tary conduct  of  a  party  whereby  he  is  absolutely 
precluded,  both  at  law  and  in  equity,  from  assert- 
ing rights  which  might  perhaps  have  otherwise 
existed,  either  of  property,  of  contract,  or  of  rem- 
edy, as  against  another  person,  who  has  in  good 
faith  relied  upon  such  conduct,  and  has  been  led 
thereby  to  change  his  position  for  the  worse,  and 
who  on  his  part  acquires  some  corresponding  right, 
either  of  property,  of  contract,  or  of  remedy. 
(Pomeroy's  Eq.  Juris.,  sec.  804.) 

It  is  unquestionably  true  that  Bayonne  disbursed 
$4,000,000  upon  a  project  that  would  never  have  been 
consummated  but  for  the  conclusion  that  the  highest  of- 
ficer of  the  East  Jersey  Water  Company  intended  should 
be  drawn  from  his  letter  of  January7  6,  1917.  I  am  not 
impressed  by  the  argument  of  defendant's  counsel  that 
Gardner  only  intended  to  say  and  convey  to  the  Board 
of  Commissioners  of  Bayonne  that  the  company  would 
be  willing  to  treat  or  contract  with  the  complainant  for 
the  continuation  of  a  supply  of  water.  The  strict  literal 
interpretation  of  the  language  of  the  letter  might,  to 
some  extent,  support  an  argument  to  that  effect,  but 
when  the  surrounding  circumstances  are  considered,  as 
well  as  the  phrase  "same  price  we  are  now  receiving",  it 
is  apparent  that  he  either  intentionally  or  carelessly  led 
the  municipality  into  a  false  belief  that  in  considering 
the  financial  aspect  of  the  then  pending  transaction  they 
might  count  upon  a  continuing  cost  for  the  water  neces- 
sary at  a  rate  of  aboul  $1!'..";')  for  a  long  period  of  time, 
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provided  they  continued  to  consume  not  less  than  15,000,- 
000  gallons  per  day  and  it  is,  of  course,  common  knowl- 
edge that  the  consumption  of  water  in  all  cities  such  as 
Bayonne  is  increasing  rapidly  and  will  probably  never 
be  decreased  below  the  amount  that  was  used  eight  years 
ago. 

Unfortunate  and  hard  as  the  situation  of  Bayonne  is, 
however,  I  do  not  see  how  relief  can  be  afforded  it.  The 
elaborate  collection  of  authorities  in  the  brief  of  defend- 
ant's  counsel  has  convinced  me  that  Bayonne  is  remedi- 
less so  far  as  any  constitutional  guarantee  is  concerned. 
The  courts  of  this  state,  of  the  United  States,  and  of 
many  of  our  sister  states  have  repeatedly  and  con- 
sistently placed  the  consideration  of  contracts  with  pub- 
lic utility  bodies  upon  an  entirely  different  footing  than 
those  of  other  contracts  protected  by  section  10,  para- 
graph 1,  of  article  1  of  the  United  States  Constitution, 
or  the  14th  amendment  thereof.  It  appears  to  be  the  con- 
sensus of  the  courts,  with  negligible  exceptions,  that 
under  the  police  power  of  the  state  comparative  conveni- 
ence compels  a  disregard  of  such  private  rights  in  favor 
of  the  greater  importance  of  securing  to  all  members  of 
the  community  fair  treatment  with  regard  to  rates  to  be 
paid  for  necessary  commodities  and  services  dealt  in 
by  public  utilities.  The  establishing  and  enforcing  of 
a  preferential  rate  in  favor  of  one  or  more  individuals 
would  of  necessity  require  the  utility,  if  it  is  to  live, 
charging  correspondingly  unfair,  higher  rates  to  others 
to  offset  the  losses  so  sustained.  This  defense  inter- 
posed by  the  defendant  is  fortified  by  innumerable  de- 
cisions, among  which  may  be  mentioned : 

Chicago,  Burl.  &  Quincy  R.  R.  v.  Nebraska 

(170  U.  S.  57); 
Louisv.  &  Nashv.  R.  R.  v.  Mottley  (219  U.  S. 

467); 
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Producers  Transp.  Co.  v.  B.  B.  Commission 
(251  U.  S.  228); 

Union  Dry  Goods  Co.  r.  Georgia  (248  U.  S. 
372)  ; 

Cortelyon  v.  Anderson  (73  N.  J.  Law  427) ; 

Atl.  Coast  &c.  Co.  u.  Bd.  Pub.  Utility  Com- 
missioners (89  N.  J.  Law  407,  reversed  in 
92  N.  J.  Law  167); 

Collingswood  Sewerage  Co.  v.  Collingswood 
(91  N.  J.  Law  20)  affirmed  in  a  per  curiam 
opinion  in  92  X.  J.  Law  509) ; 

Edison  Storage  Battery  Co.  v.  Public  Utility 
Board  (93  N.  J.  Law  301). 

"With  this  position  the  complainant  does  not  quarrel, 
but  insists  that  the  application  of  the  doctrine  of  estoppel 
is  a  different  thing.  That  avenue,  too,  appears  to  have 
been  closed  by  equally  compelling  authorities.  In  Louis- 
ville &  Nashbille  E.  E.  Co.  v.  Mottley  (.supra)  the  plain- 
tiffs were  injured  by  the  defendant's  railroad.  They 
subsequently  compromised  their  claim  for  damages  in 
consideration  of  an  agreement  by  the  railroad  company 
to  provide  them  each  with  free  passes  over  its  road  and 
branches  during  their  lives.  This  agreement  was  car- 
ried out  by  the  railroad  company  over  a  period  of  years, 
until  the  adoption  of  the  Interstate  Commerce  Act  by  the 
National  Congress.  Although  his  contract  was  made 
many  years  before  the  passage  of  the  Act  of  June  29, 
1906,  which  makes  it  very  similar  to  the  present  situa- 
tion, nevertheless  Mr.  Justice  Harlan,  delivering  the 
unanimous  opinion  of  the  Supreme  Court  of  the  United 
States,  said: 

"We  forbear  any  further  citation  of  authorities. 
They  are  numerous  and  are  all  one  way.  They 
support  the  view  that,  as  the  contract  in  question* 
would  have  been  illegal  if  made  after  the  passage  of 


279 
Opinion. 

the  commerce  act,  it  cannot  now  be  enforced  against 
the  railroad  company,  even  though  valid  when  made. 
If  that  principle  be  not  sound,  the  result  would  be 
that  individuals  and  corporations  could,  by  contracts 
between  themselves,  in  anticipation  of  legislation, 
render  of  no  avail  the  exercise  by  Congress,  to  the 
full  extent  authorized  by  the  Constitution,  of  its 
power  to  regulate  commerce.  No  power  of  Congress 
can  be  thus  restricted.  The  mischief  that  would  re- 
sult from  a  different  interpretation  of  the  Consti- 
tution will  be  readily  perceived. 

In  Manigault  v.  Springs  (199  U.  S.  473)  the  defendants 
maintained  that  the  adoption  of  an  act  by  the  legislature 
of  South  Carolina  impaired  a  contract  into  which  they 
had  entered  several  years  before.  Nevertheless,  the 
court  said,  at  page  480  of  the  opinion : 

It  is  the  settled  law  of  this  court  that  the  interdic- 
tion of  statutes  impairing  the  obligation  of  con- 
tracts does  not  prevent  the  state  from  exercising 
such  powers  as  are  vested  in  it  for  the  promotion  of 
the  common  weal,  or  are  necessary  for  the  general 
good  of  the  public,  though  contracts  previously  en- 
tered into  between  individuals  may  thereby  be 
affected.  This  power,  which  in  its  various  ramifica- 
tions, is  known  as  the  police  power,  is  an  exercise  of 
the  sovereign  right  of  the  government  to  protect  the 
lives,  health,  morals,  comfort,  and  general  welfare 
of  the  people,  and  is  paramount  to  any  rights  under 
contracts  between  individuals.  Familiar  instances 
of  this  are  where  parties  enter  into  contracts,  per- 
fectly lawful  at  the  time,  to  sell  liquor,  operate  a 
brewery  or  distillery,  or  carry  on  a  lottery,  all  of 
which  are  subject  to  impairment  by  a  change  of  policy 
on  the  part  of  the  state,  prohibiting  the  establishment 
or  continuance  of  such  traffic;  in  other  words,  that 
parties,  by  entering  into  contracts,  may  not  estop  the 
legislature  from  enacting  laws  intended  for  the  pub- 
lic good. 


280 
Opinion. 

If  the  state  may  pass  such  laws,  I  am  at  a  loss  to  see 
how  this  court,  with  all  its  broad  powers,  may  nullify  such 
statutes  because  one  party  has  been  misled  and  thereby 
finds  itself  in  a  worse  position  than  would  otherwise  have 
been  its  lot.  When  a  party  embarks  upon  an  undertak- 
ing as  the  result  of  transactions,  contracts,  or  represen- 
tations with  or  by  a  public  utility,  he  is  bound  by  the 
power  of  the  state,  whether  yet  expressed  in  a  statute  or 
not.  This  policy  which,  in  the  language  of  Mr.  Justice 
Brown  in  the  Manigault  case,  "is  the  settled  law"  of  the 
United  States  Supreme  Court,  entitled,  as  Mr.  Justice 
Swayze  said  in  Atlantic  Coast,  &c.  Ry.  Co.  v.  Board  of 
Public  Utility  Commissioners  (supra)  to  speak  the  last 
word  in  causes  of  this  sort,  precludes  me  from  advising 
any  relief  to  the  complainant  upon  this  phase  of  the  case. 

Some  faint  argument  is  attempted  in  the  complain- 
ant's brief,  to  the  effect  that  what  I  have  said  should  not 
operate  in  the  case  at  bar,  because  the  East  Jersey  Water 
Company  was  not,  in  fact,  a  public  utility.  I  am  at  a  loss 
to  understand  how  I  am  to  say  so,  in  view  of  the  opinion 
of  the  Court  of  Errors  and  Appeals  to  the  contrary  in 
East  Jersey  Water  Co.  vs.  Board  of  Public  Utility  Com- 
missioners (98  N.  J.  Law  449). 

The  next  position  taken  by  the  complainant  is,  that 
since  the  order  of  the  Public  Utility  Board  the  defendant 
has  disposed  of  a  considerable  percentage  of  its  prop- 
erty and  that,  consequently,  a  revision  of  its  rates  should 
now  be  made.  I  should  have  said,  in  the  discussion  of  the 
facts,  that  when  the  application  was  made  in  1922  to  the 
Board  of  Public  Utility  Commissioners  for  an  increase  in 
the  rates  charged  to  consumers  by  the  East  Jersey 
Water  Company  and  four  others,  these  five  corporations 
were  cooperating  in  the  service  of  a  large  area  of  north- 
ern New  Jersey.  Subsequently,  they  were  consolidated 
into  the  defendant,  the  Passaic  Consolidated  Water  Com- 
pany.   In  the  proceedings  before  the  Board  the  position 
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was  assumed  and  argued  on  behalf  of  the  water  com- 
panies that  by  reason  of  common  holdings,  such  as  a 
pumping  station,  a  filtration  plant,  storage  basin,  and 
transmission  system,  the  system  of  the  combined  com- 
panies was  one  entity  as,  in  fact,  it  subsequently  became 
upon  the  consolidation  just  mentioned.  After  the  deci- 
sion of  the  board  had  been  rendered,  the  defendant  sold 
to  the  town  of  Montclair  so  much  of  its  system  as  lay 
therein.  For  this,  it  was  paid  $1,700,000.  Of  this  amount, 
$500,000  were  used  for  extinguishing  bonds  that  were  a 
lien  upon  the  property  sold,  and  the  remaining  $1,200,000 
divided  as  a  dividend  among  the  stockholders  of  the 
defendant  company.  Consequently,  it  is  argued  that 
there  should  now  be  a  different  rate  established  because 
the  Utility  Board  based  the  rate  upon  the  value  of  the 
company's  assets,  and  those  assets  have  been  reduced 
from  $11,500,000  to  $9,800,000.  Whether  this  transac- 
tion would  affect  the  rate  imposed  upon  Bayonne  I  can- 
not, with  any  confidence,  say,  because  no  evidence  was 
given  upon  the  subject.  But  that  inquiry  should  be  made 
by  the  Board  and  not  by  this  court.  While  it  is  not  to  be 
presumed  that  the  legislature  intended  to  invade  the 
constitutional  jurisdiction  of  this  court  in  the  passage 
of  the  Public  Utility  Act,  consideration  must  not  be  lost 
of  the  advisability  of  leaving  to  the  attention  of  the 
Utility  Board,  rate-making  proceedings  for  the  conduct 
and  decision  of  which  it  has  been  abundantly  and  elabo- 
rately supplied  by  appropriations  with  the  necessary 
assistants.  T  do  not  mean  to  say  that  there  is  no  inherent 
jurisdiction  in  the  Court  of  Chancery  to  fix  rates  under 
certain  circumstances  where  jurisdiction  of  a  cause  is 
obtained  under  one  or  more  of  the  well-established  prin- 
ciples of  equitable  jurisprudence;  and  it  may  be  that, 
under  our  ideas  of  justice,  a  case  could  arise  in  which 
a  rate  for  some  public  utility  ought  to  be  made  by  this 
court,  but  in  the  present  instance  we  have  a  typical  con- 
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test  between  a  utility  corporation  and  one  of  its  cus- 
tomers, as  to  what  the  latter  should  pay  for  the  service 
performed.  It  would  be  a  severe  burden  upon  the  Court 
of  Chancery  if,  in  every  such  dispute  where  the  same 
could  be  coupled  up  with  some  equitable  doctrine,  the 
parties  might  come  into  this  court  with  their  respective 
arrays  of  experts  and  seek  to  have  the  Court  of  Chan- 
cery exercise  the  function  of  a  rate-fixing  tribunal. 

Neither  does  it  appear  that  the  defendant  should  be 
longer  enjoined  from  proceeding  with  its  action  at  law 
for  the  collection  of  back  differences  between  the  rate 
established  in  the  contract  of  1894  and  that  fixed  by  the 
Public  Utility  Board  in  1923.  The  prosecution  of  this 
action  has  been  stayed  by  an  interlocutory  injunction 
which  was  granted  on  condition  that  the  defendant  therein 
would  withdraw  its  answer  if  unsuccessful  in  this  liti- 
gation. In  1925,  after  the  Court  of  Errors  and  Appeals 
had  affirmed  the  judgment  of  the  Supreme  Court  con- 
firming the  order  of  the  Public  Utilities  Board,  the 
complainant  filed  a  petition  with  the  last-mentioned  body, 
praying  a  rehearing  because  of  the  Montclair  sale.  The 
decision  of  the  Board  was  that  this  was  not  the  proper 
subject  for  a  rehearing  but  intimating  that  the  practice 
requires  an  original  petition,  instituting  an  entirely  sepa- 
rate proceeding.  This  was  a  clear  indication  to  the  com- 
plainant to  thresh  out  the  question  thus  presented.  This 
course  of  action  has  always  been  available  to  the  city  and 
it  cannot  now  complain  that  it  will  be  placed  under  a 
heavier  burden  than  it  thinks  it  should  sustain  while  it 
seeks  the  remedy  held  out  to  it  and  which  it  has  not  thus 
far  pursued. 
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I  do  not  consider  the  opinion  of  Vice-Chancellor  Lane, 
in  Bayonne  v.  East  Jersey  Water  Company  (109  Atl. 
121)  of  any  assistance  in  the  case  at  bar.  In  the  former 
case  the  parties  jointly  submitted  to  him  the  contracts 
underlying  the  present  case,  and  sought  an  exposition  of 
their  respective  rights  therein  under  the  7th  section  of 
the  Chancery  Act  of  1915.  Not  a  word  appears  in  the 
opinion  to  show  that  the  Vice-Chancellor  considered  the 
questions  raised  in  the  case  sub  judice,  and  it  is  not  to 
be  presumed  that  he  would  have  disregarded  questions 
of  such  great  moment  had  they  been  submitted  to  him. 
He,  of  course,  decided  only  those  questions  which  were 
presented. 

Neither  can  I  follow  the  complainant  in  its  argument 
as  to  the  effect  of  the  so-called  pumping  contract.  It 
contemplated  service  to  it,  as  a  member  of  the  general 
public,  by  a  public  utility  corporation,  upon  which  it  was 
entitled  to  no  preference  of  rates  at  the  expense  of  other 
members  of  the  public  served  by  the  same  concern. 

In  view  of  what  has  been  said,  other  matters  argued 
by  the  respective  counsel  call  for  no  determination.  I 
will  advise  a  decree  dismissing  the  bill,  which  will  neces- 
sarily carry  with  it  a  dissolution  of  the  temporary  in- 
junction ;  but,  of  course,  I  will  not  leave  the  citizens  of 
Bayonne  at  the  mercy  of  the  defendant,  and  will,  there- 
fore, stay  the  effect  of  the  decree  pending  the  determina- 
tion of  the  appeal,  so  far  as  the  threat  of  the  defendant 
is  concerned,  in  its  letter  of  June  1st,  1925,  namely,  the 
discontinuance  of  Bayonne 's  supply  of  water  for  non- 
payment of  current  bills. 


284 


Commissioner  Hosford's   Letter  to  the  Board  of 
Commissioners,  May  17,  1926. 

Bayomie,  X.  J.,  May  17th,  1926 

To  the  Honorable  Board  of  Commissioners 
of  the  City  of  Bayonne: 

Gentlemen  :- 

In  the  matter  of  the  suit  of  the  City  of  Bayonne  vs. 
Passaic  Consolidated  Water  Company,  concerning'  which 
the  City  Attorney  recently  advised  your  Honorable 
Body,  that  the  Court  of  Errors  and  Appeals  had  af- 
firmed the  decree  of  the  Court  of  Chancery,  which  decree 
was  against  the  City,  and  which  communication  was  re- 
ferred to  me,  at  your  meeting-  held  on  April  27th,  last, 
I  desire  to  report  that  I  am  advised  that  there  is  noth- 
ing further  that  the  City  can  do  except  to  pay  the  amount 
due  to  the  water  company. 

In  order  that  it  may  appear  that  every  effort  was 
made  by  the  City  to  maintain  the  contract  which  the 
City  had  with  the  water  company,  I  herewith  give  a 
resume  of  the  matter  and  of  the  proceedings  resulting 
in  the  increased  rates  for  water. 

Under  date  of  September  6th,  1894,  the  City  entered 
into  a  contract  with  William  D'H.  Washington  and 
Turner  A.  Beall,  for  a  supply  of  water.  This  contract 
was  assigned  by  Washington  and  Beall  on  April  20th, 
1895,  to  the  New  York  and  New  Jersey  Water  Company. 
Under  this  contract,  and  the  several  additional  contracts 
made  afterwards  between  the  City  and  the  Xew  York 
and  New  Jersey  Water  Company,  the  latter  company 
continued  to  furnish  water  at  the  rates  provided  for  by 
said  contracts,  until  the  purchase  of  the  water  plant  and 
the  several  contracts  referred  to  in  the  assignment  and 
deed. 
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The  water  furnished  to  the  City  by  the  New  York  and 
New  Jersey  Water  Company  was  procured  by  the  lat- 
ter company  from  the  East  Jersey  Water  Company, 
under  certain  contracts  made  between  them,  the  first 
of  which  is  dated  July  12,  1895. 

On  May  3rd,  1918,  the  City  adopted  an  ordinance  to 
purchase  the  water  plant  from  New  York  and  New  Jer- 
sey Water  Company,  which  purchase  included  the  con- 
tracts so  made  between  it,  the  New  York  and  New  Jer- 
sey Water  Company,  and  the  East  Jersey  Water  Com- 
pany, and  under  date  of  September  6th,  1918,  and  assign- 
ment was  made  of  said  contracts  and  a  deed  was  made 
by  said  New  York  and  New  Jersey  Water  Company  to 
the  City,  by  virtue  of  which  deed  and  assignment  the 
said  water  plant  and  the  said  contracts,  together  with 
the  contracts  made  by  the  New  York  and  New  Jersey 
W'ater  Company  with  certain  persons  and  corporations, 
conducting  large  business  industries  in  the  Newark 
Meadows,  were  assigned  and  conveyed  to  the  City,  the 
price  paid  for  the  same  being  $2,017,000.00. 

On  February  1,  1922,  the  East  Jersey  Water  Com- 
pany gave  notice  to  the  City  that  it  had  filed  with,  the 
Board  of  Public  Utilities  Commissioners,  an  application 
for  an  increase  of  rates,  to  take  effect  March  1,  1922. 
The  Board  of  Public  Utilities  Commissioners  fixed  a  date 
for  the  hearing  of  said  application. 

The  City  retained  the  law  firm  of  Milton  &  Tracy,  of 
Jersey  City,  to  oppose  the  application  of  the  East  Jer- 
sey Water  Company.  After  numerous  hearings,  and  the 
taking  of  a  large  volume  of  testimony,  much  of  which 
was  offered  by  the  City,  and  after  hearing  the  argument 
of  counsel  representing  the  City,  the  Board  of  Public 
Utilities  Commissioners,  by  an  order  made  the  27th  day 
of  March,  1923,  fixed  the  rate  to  be  paid  by  the  City  for 
water  at  $78.00  per  million  gallons,  instead  of  the  rate 
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provided  by  said  contracts,  which  at  the  date  of  the  said 
order,  amounted  to  about  $19.50  per  million  gallons. 

The  City  immediately  sued  out  a  writ  of  certiorari 
and  the  matter  was  submitted  to  the  Supreme  Court, 
which  Court  on  the  18th  day  of  December,  1923,  affirmed 
the  order  of  the  said  Board  of  Public  Utilities  Commis- 
sioners. 

From  the  judgment  of  the  Supreme  Court,  in  the  City 
appealed  to  the  Court  of  Errors  and  Appeals,  and  that 
Court,  on  the  31st  day  of  May,  1924,  affirmed  the  judg- 
ment of  the  Supreme  Court. 

In  the  Supreme  Court,  as  well  as  in  the  Court  of  Er- 
rors and  Appeals,  the  special  counsel  retained  by  the 
City  appeared  and  argued  the  matter  on  behalf  of  the 
City.  A  stipulation  was  entered  into  between  the  City 
and  the  water  company,  by  which  the  City  was  to  pay 
according  to  the  old  rates  until  the  final  determination  of 
the  litigation. 

Between  the  dates  of  the  filing  of  the  application  for 
an  increase  of  rates  and  the  decision  of  the  Board  of  Pub- 
lic Utilities  Commissioners  thereon,  a  merger  was  af- 
fected by  the  East  Jersey  Water  Company  and  several 
other  water  companies,  under  the  name  of  the  Passaic 
Consolidated  Water  Company. 

After  the  decision  of  the  Court  of  Errors  and  Appeals, 
nothing  was  done  by  the  City  toward  the  payment  of  the 
increased  rates.  While  the  above  litigation  was  in  prog- 
ress, a  stipulation  had  been  entered  into  between  the  City 
and  the  water  company,  by  which  the  City  was  to  con- 
tinue to  pay  at  the  old  rate  until  the  matter  was  finally 
determined.  The  City,  under  this  stipulation  paid  ac- 
cording to  the  old  rate,  until  some  time  thereafter. 

Nothing  having  been  done  by  the  City  toward  paying 
the  difference  between  the  old  rate  and  the  rate  fixed  by 
the  Board  of  Public  Utilities  Commissioners,  the  water 
company,  on  December  17th,  1924,  commenced  suit  in  the 
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New  Jersey  Supreme  Court  the  date  of  the  beginning  of 
the  suit  amounted  to  $546,307.98,  as  was  claimed  by  the 
water  company,  due  to  it  for  water  delivered  to  the  City, 
and  said  company  also  claimed  interest  thereon  from 
October  12th,  1924. 

The  City  Attorney  filed  an  answer  to  this  suit,  setting 
up,  among  other  things,  the  contract  with  Washington 
and  Beall,  the  assignment  of  said  contract  by  them  to  the 
New  York  and  New  Jersey  Water  Company,  the  contract 
between  the  East  Jersey  Water  Company  and  the  New 
York  and  New  Jersey  Water  Company,  and  alleged  that 
on  the  faith  of  these  contracts,  and  also  upon  represen- 
tations made  by  the  East  Jersey  Water  Company,  to  the 
effect  that  if  the  City  purchased  the  said  water  plant  from 
the  New  York  and  New  Jersey  Water  Company,  and  the 
said  contract  made  by  it  with  the  East  Jersey  Water 
Company,  the  latter  company  would  furnish  and  supply 
water  to  the  City  of  Bayonne  at  the  same  price  as  fixed 
in  the  contract  made  by  it  with  the  said  New  York  and 
New  Jersey  Water  Company,  and  that  the  City  paid  for 
said  plant  and  contract  the  sum  of  $2,017,000.00.  The 
said  answer  also  denied  that  it  was  indebted  to  the  said 
water  company  in  the  sum  claimed,  etc. 

On  April  11th,  1924,  the  water  company  gave  notice 
to  the  City  that  on  April  15th,  of  that  year,  it  would  move 
before  Hon.  Charles  C.  Black,  one  of  the  Justices  of  the 
Supreme  Court,  to  set  aside  the  portions  of  said  answer, 
setting  up  the  said  contracts,  etc.,  and  to  make  the  answer 
more  definite  and  specific.  Judge  Black  refused  to  strike 
out  the  parts  of  the  answer  complained  of,  but  he  made  an 
order  requiring  the  City  to  amend  its  answer  by  setting 
forth  the  quantity  of  water  delivered  to  it  by  the  said 
water  company,  the  plaintiff  in  said  suit,  which  amend- 
ment was  accordingly  made  and  filed. 

On  June  1st,  1925,  the  water  company  served  notice 
upon  the  City,  that  unless  prior  to  July  1st,  1925,  a  clefi- 
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nite  and  satisfactory  assurance  was  received  from  the 
City  that  after  that  date  prompt  payment  would  be  made 
for  water  thereafter  furnished,  at  the  rate  of  $78.00  per 
million  gallons,  until  such  time  as  said  rate  may  be 
legally  changed,  that  the  said  water  would  be  turned  off, 
and  the  water  company  would  cease  to  supply  water. 

On  June  25th,  11)25,  the  City  filed  a  petition  with  the 
Board  of  Public  Utility  Commissioners,  requesting  a  re- 
hearing upon  the  subject  of  the  rate  to  be  paid  by  the  City 
to  the  water  company  for  water  delivered  by  it,  and  set 
up  in  said  petition,  among  other  things,  that  since  the 
date  of  the  order  made  increasing  the  rate  so  to  be  paid, 
the  said  water  company  had  sold  to  the  town  of  Montclair, 
for  $1,700,000.00,  part  of  the  property  which  was  valued 
at  $11,500,000.00,  and  upon  which  valuation  the  said  rate 
of  $78.00  per  million  gallons  was  based,  and  also  upon 
the  ground  that  the  City  had  purchased  the  said  water 
plant  and  contracts  and  had  paid  therefor  the  sum  of 
$2,017,000.00,  on  the  faith  of  said  contracts  and  said  rep- 
resentations of  the  said  water  company,  and  that  in  addi- 
tion to  the  said  sum  of  $2,017,000.00,  the  City  expended 
about  $2,000,000.00,  in  the  laying  of  large  water  pipes 
from  Bayonne  to  Belleville,  or  a  distance  of  about  nine 
miles. 

On  or  about  July  2nd,  1925,  notice  was  served  on  the 
City  by  the  water  company,  that  a  motion  would  be  made 
by  it  on  July  9th,  1925,  before  the  said  Board  of  Public 
Utility  Commissioners  for  the  dismissal  of  the  said  peti- 
tion upon  the  ground,  among  others  therein  set  forth, 
that  all  the  matters  sought  to  be  reviewed,  with  the  ex- 
ception of  the  effect  of  the  sale  to  the  town  of  Montclair, 
were  before  the  said  Board  of  Public  Utilities  Commis- 
sioners in  the  prior  preceedings  before  that  Board,  and 
adjudicated  by  its  decision  and  by  the  Judgments  of  the 
Supreme  Court  and  by  the  Court  of  Errors  and  Appeals 
and  that  the  said  sale  to  the  Town  of  Montclair  was  a  new 
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matter,  and  could  only  be  considered  when  proceedings 
were  instituted  for  that  purpose. 

A  hearing-  was  given  by  the  said  Board  of  Public  Util- 
ity Commissioners,  to  the  City  of  Bayonne  and  the  water 
company,  on  the  motion  to  dismiss  the  said  petition,  at 
which  hearing  the  City  Attorney  appeared  and  Mr.  Robert 
H.  McCarter,  and  argued  against  the  dismissal  of  the 
petition. 

On  August  28th,  1925,  the  said  Board  of  Public  Util- 
ities Commissioners  rendered  its  decision  on  the  said 
motion  to  dismiss  the  said  petition,  and  granted  the  said 
motion.  Among  the  reasons  given  by  the  Board  of  Public 
Utilities  Commissioners  for  the  dismissal  of  the  petition 
was  that  on  March  27th,  1923,  it  made  an  order  fixing  the 
rate,  which  order  was  reviewed  and  affirmed  by  the  Su- 
preme Court,  and  by  the  Court  of  Errors  and  Appeals 
and  that  no  newly  discovered  evidence  was  produced  that 
would  lead  to  a  conclusion,  different  from  that  already 
found,  and  also  because  there  should  be  an  independent 
proceeding  instituted  setting  forth  the  sale  to  the  town 
of  Montclair,  of  the  portion  of  the  property  upon  which 
the  rate  was  based. 

On  June  26th,  1925  (the  day  after  the  filing  of  the 
petition  to  re-open  the  order  made  by  the  Board  of  Public 
Utilities  Commissioners,  on  March  27th,  1923)  the  City 
filed  a  bill  in  the  Court  of  Chancery,  and  procured  an 
order  from  Vice-Chancellor  Bentley,  requiring  the  water 
company  to  show  cause  on  July  21st,  1925,  why  an  injunc- 
tion should  not  be  issued  restraining  the  water  company 
from  turning  off  the  water,  as  threatened  by  it  in  its  said 
notice  of  June  1st,  1925  and  also  from  the  prosecution  of 
the  suit  in  the  Supreme  Court  to  recover  the  said  sum  of 
$546,307.98,  with  interest,  etc. 

On  July  23rd,  1925  (the  date  of  the  hearing  having 
been  changed  by  consent)  the  application  of  the  City  for 
an  injunction  was  heard  by  Vice-Chancellor  Bentley,  and 
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he,  on  that  date,  advised  an  order  for  a  temporary  injunc- 
tion against  the  water  company  from  shutting  off  the 
water  supply,  and  from  the  prosecution  of  the  said  law  in 
the  Supreme  Court,  for  the  recovery  of  said  sum  of 
$546,307.98,  with  interest,  until  the  further  order  of  the 
said  Court  upon  condition  that  the  City  enter  into  a 
stipulation  that  in  the  event  of  its  being  finally  decreed 
by  the  Court  of  Chancery,  or  by  the  Court  of  Errors  and 
Appeals,  if  an  appeal  should  be  taken  by  either  party, 
that  the  City  should  pay  the  increased  rate,  and  that  it 
would  promptly  withdraw  its  answer  and  confess  judg- 
ment in  the  said  suit  so  brought  by  the  water  company  in 
the  Supreme  Court. 

The  case  came  on  for  a  final  hearing  before  Vice  Chan- 
cellor Bentley  on  September  21st,  1925,  and  was  continued 
for  several  days,  and  on  October  2nd,  1925,  the  Vice- 
Chancellor  decided  the  case  against  the  City,  because  he 
said  "The  Courts  of  this  State,  of  the  United  States,  and 
many  of  our  sister  states,  have  repeatedly  and  consist- 
ently placed  the  consideration  of  contracts  with  public 
utility  bodies  upon  an  entirely  different  footing  than 
those  of  other  contracts  protected  by  the  United 

States  Constitution". 

The  grounds  upon  which  the  City  filed  its  bill  for  an 
injunction  against  the  water  company  are  so  admirably 
stated  in  the  opinion  filed  by  the  Vice-Chancellor,  that  I 
cannot  do  better  than  copy  them. 

He  says: — "While  the  complainant  was  considering 
the  advisability  of  purchasing  the  right  of  the  last-named 
water  company  and  before  the  execution  of  the  contract 
of  1918,  it  occurred  to  some  one  that  the  position  of 
Bayonne  would  be  a  sorry  one  if  after  concluding  its 
bargain  with  the  New  York  &  New  Jersey  Water  Com- 
pany, the  East  Jersey  Water  Company  controlling  the 
supply  should  decline  to  do  business  with  the  City,  or 
perhaps  demand  an  exorbitant  price  for  its  water.     To 
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guard  against  such  a  contingency  a  gentleman  named 
Reichhelm,  who  had  been  officially  appointed  as  an  ap- 
praiser by  the  governing  body  of  Bayonne,  accompanied 
by  one  Annett  who  had  actively  lent  his  services  to  the 
public  officers  of  Bayonne  in  the  serious  attempt  to  im- 
prove the  service  of  supplying  water  to  its  people,  called 
upon  one  of  the  Vice-Presidents  of  the  East  Jersey  Water 
Company  and  sought  an  expression  of  the  intention  of 
that  company  in  regard  to  the  premises  just  mentioned. 
The  Vice-President  felt  himself  to  be  unauthorized  to 
bind  the  corporation  but  promised  to  take  the  matter  up 
and  have  an  authoritative  statement  made  by  someone  in 
authority.  Shortly  thereafter,  on  January  6,  1917,  the 
President  of  the  Company  wrote  to  Reichhelm  as  follows  : 

You  asked  whether  the  East  Jersey  Water  Com- 
pany would  be  willing  to  sell  water  to  Bayonne,  if  for 
any  reason  they  had  no  contract  relations  with  the 
New  York  and  New  Jersey  Water  Company. 

We  have  no  desire  to  in  any  wray  interfere  with 
the  relations  between  the  New  York  &  New  Jersey 
Water  Company  and  the  City  of  Bayonne,  but  of 
course  we  are  in  the  water  business,  and  it  would  be 
manifestly  against  our  interest  if  Bayonne  should 
seek  a  water  supply  elsewhere ;  and  therefore  I  think 
I  am  justified  in  saying,  that  if  the  relations  of 
Bayonne  with  the  New  York  &  New  Jersey  Water 
Company  were  severed  (which  would,  of  course  re- 
lieve our  company  from  its  obligations  to  the  New 
York  &  New  Jersey  Water  Company  in  respect  to  the 
supply  of  water  to  the  City  of  Bayonne)  the  East 
Jersey  Water  Company  would  be  willing,  in  that 
event,  to  contract  with  Bayonne  for  water,  at  the 
same  price  we  are  now  receiving  from  the  New  York 
&  New  Jersey  Water  Company ;  the  water  to  be  taken 
at  the  same  location. 

Yours  very  truly, 

Edmund  LeB.  Gardner." 
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The  contents  of  this  letter  was  delivered  to  Bayonne's 
governing  body  by  Reichhelm,  and  the  memhers  thereof 
were  thereby,  in  large  part,  persuaded  to  vote  for  the 
execution  of  the  contract  of  1918.  As  a  part  of  the  entire 
transaction,  Bayonne  found  it  necessary  to  construct  a 
new  water  main,  at  a  cost  of  approximately  $2,000,000.00, 
bringing  its  investment  up  to  $4,000,000.00  in  reliance 
upon  the  representation  of  the  foregoing  letter. 

In  1922,  after  the  last-mentioned  contract  had  been 
executed,  the  East  Jersey  "Water  Company  and  four 
other  similar  companies  filed  with  the  Board  of  Public 
Utilities  Commissioners  a  schedule  of  proposed  new  rates 
to  lie  charged  their  customers  for  water  supplied.  As 
the  result  of  the  hearing  thus  precipitated,  that  board 
made  an  order  fixing  the  sum  of  $78.00  per  million  gallons 
as  the  rate  to  be  paid  by  Bayonne  to  the  East  Jersey 
Water  Company,  notwithstanding  the  contract  under 
which  the  City  had  previously  secured  its  water  at  an 
average  cost  of  about  $19.50  per  million  gallons.  This 
order  was  affirmed  on  certiorari  by  the  Supreme  Court, 
and  that  judgment,  in  turn,  affirmed  by  the  Court  of 
Errors  and  Appeals. 

If  such  a  course  of  dealing  had  existed  between  two 
private  individuals  with  regard  to  some  ordinary  com- 
modity of  commerce,  it  would  appear  to  be  a  typical  case 
for  the  relief  in  this  court. 

Then  follows  a  citation  from  Pomeroy's  Equity  Juris 
prudence. 

The  Vice-Chancellor  then  proceeds  to  say:  "It  is  un- 
questionably true  that  Bayonne  disbursed  $4,000,000.00 
upon  a  project  that  would  never  have  been  consummated 
Imt  for  the  conclusion  that  the  highest  officer  of  the  East 
Jersey  "Water  Company  intended  should  be  drawn  from 
his  letter.    *    *    * 

Unfortunate  and  hard  as  the  situation  of  Bayonne  is, 
however,  1  do  not  see  how  relief  can  be  afforded  it.    The 
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elaborate  collection  of  authorities  in  the  brief  of  defend- 
ant's counsel  has  convinced  me  that  Bayonne  is  remedi- 
less so  far  as  any  constitutional  guarantee  is  concerned. 
The  courts  of  this  state,  of  the  United  States,  and  of 
many  of  our  sister  states  have  repeatedly  and  consist- 
ently placed  the  consideration  of  contracts  with  public 
utility  bodies  upon  an  entirely  different  footing  than 
those  of  other  contracts  protected  by  :  *  *  the  United 
States  Constitution,  or  the  14th  Amendment  thereof.  It 
appears  to  be  the  consensus  of  the  courts,  with  negligible 
exceptions,  that  under  the  police  power  of  the  state  com- 
parative convenience  compels  a  disregard  of  such  pri- 
vate lights  in  favor  of  the  greater  importance  of  secur- 
ing to  all  members  of  the  community  fair  treatment  with 
regard  to  rates  to  be  paid  for  necessary  commodities  and 
services  dealt  in  by  public  utilities.  The  establishing 
and  enforcing  of  a  preferential  rate  in  favor  of  one  or 
more  individuals  would  of  necessity  require  the  utility 
if  it  is  to  live,  charging  correspondingly  unfair,  higher 
rates  to  others  to  offset  the  losses  so  sustained.  This 
defense  interposed  by  the  defendant  is  fortified  by  in- 
numerable decisions,  among  which  the  Vice-Chancellor 
cites  a  great  many  authorities  on  the  subject. 

Upon  the  tiling  of  the  final  decree  based  on  the  opin- 
ion of  the  Vice-Chancellor,  the  City  decided  to  take  an 
appeal  therefrom,  to  the  Court  of  Errors  and  Appeals. 

On  the  13th  day  of  October,  1925,  the  City  Attorney 
applied  for  and  procured  an  crder,  staying  the  water 
company  from  cutting  off  the  supply  of  water,  and  from 
its  further  prosecution  of  its  law  suit  in  the  Supreme 
Court,  and  the  recovery  of  the  amount  claimed  by  it  to 
be  due  for  water,  etc. 

The  appeal  was  argued  in  the  Court  of  Errors  and 
Appeals,  at  the  February  Term  of  1926,  and  on  the  23rd 
day  of  April,  1926,  word  was  received  by  the  City,  that 
the  Court  of  Errors  and  Appeals  had  affirmed  the  decree 
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of  the  Court  of  Chancery.  The  Court  of  Errors  and 
Appeals  did  not  file  any  opinion,  but  simply  affirmed  the 
decree  of  the  Court  below. 

I  have,  as  briefly  as  possible,  outlined  the  steps  taken 
by  the  City  to  resist  the  increase  of  the  rates  to  be  paid 
for  water,  and  also  to  resist  the  payment  of  the  rates 
so  increased,  by  the  order  of  the  Board  of  Utilities  Com- 
missioners, that  those  interested  may  know  that  the 
City  has  done  all  in  its  power  to  prevent  any  change 
being  made  from  the  rates  established  by  the  contracts 
alluded  to. 

In  the  efforts  made  to  resist  the  payment  of  the 
creased  rates  for  water,  the  City  has  had,  in  addition  to 
t,he  City  Attorney,  the  advice  and  services  of  Ex- Judge 
John  Tracy,  the  opinion  of  Ex-Vice-Chancellor  Lane, 
and  the  active  participation  in  the  hearing  of  the  petition 
to  open  the  order  so  made  by  the  Public  Utilities  Com- 
missioners, and  in  the  injunction  suit  in  the  Court  of 
Chancery,  and  in  the  appeal  from  the  final  decree  of  the 
Court  of  Chancery,  and  in  the  Court  of  Errors  and  Ap- 
peals, of  Ex-Attorney-General  Robert  H.  McCarter,  Esq. 

As  I  said  in  the  beginning  of  this  report,  there  is 
nothing  left  for  the  City  to  do,  but  to  obey  the  order 
of  the  Court  of  Chancery  to  withdraw  its  answer  in  the 
said  law  suit  and  to  confess  judgment  for  the  amount 
due  to  the  Water  Company,  and  to  take  immediate  steps 
for  its  payment. 

All  of  which  is  respectfully  submitted. 

Harry  Hosford, 
Director  of  Revenue  and  Finance. 

By  Commissioner  Hosford: 

"Whereas,  by  an  order  made  by  the  Board  of  Public 
Utilities ' Commissioners,  on  March  27tb,  1923,  the  rate 
to  be  paid  to  the  Passaic  Consolidated  Water  Company, 
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for  water  delivered  to  this  City,  was  increased  from 
about  $19.50,  per  million  gallons,  to  $78.00  per  million 
gallons,  which  order  was  reviewed  in  the  Supreme  Court 
at  the  suit  of  this  City,  and  by  said  Court  affirmed,  and 
from  the  judgment  of  the  Supreme  Court,  an  appeal  was 
taken  by  the  City,  which  resulted  in  the  affirmance  of  the 
judgment  of  the  Supreme  Court,  and 

"Whereas,  the  said  water  company,  on  December  17th, 

1924,  commenced  suit  in  the  New  Jersey  Supreme  Court 
to  recover  $516,307.98,  the  amount  alleged  by  it  to  be  the 
difference  between  said  old  rate  and  said  increased  rate, 
with  interest  on  said  sum  from  October  12th,  1924,  to 
which  suit  an  answer  was  filed  by  the  City,  and  is  still 
pending  in  said  Court,  and 

Whereas,  on  or  about  the  1st  day  of  June,  1925,  the 
said  water  company  served  notice  upon  the  City  that 
unless  prior  to  the  first  day  of  July,  1925,  a  definite  and 
satisfactory  assurance  was  received  from  the  City  that 
prompt  payment  would  be  made  for  water  thereafter 
furnished  at  the  rate  of  $78.00  per  million  gallons,  the 
water  supply  would  be  cut  off,  and  the  water  company 
cease  to  supply  water,  and 

AYhereas,  the  City  immediately  upon  receiving  the 
said  notice,  filed  a   petition  on  the   25th  day   of  June, 

1925,  with  the  Board  of  Public  Utilities  Commissioners, 
requesting  a  rehearing  on  the  subject  of  the  said  rate, 
which  petition  was,  on  August  28th,  1925,  dismissed  on 
the  grounds  that  the  order  so  made,  increasing  the  said 
rates,  had  been  reviewed  by  the  Supreme  Court,  and  by 
the  Court  of  Errors  and  Appeals,  and  affirmed  by  both 
Courts,  and  that  no  evidence  was  produced  that  would 
lead  to  a  conclusion  different  from  that  already  found, 
and 
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Whereas,  on  the  26th  day  of  June,  1925,  the  City 
filed  a  bill  in  the  Court  of  Chancery  for  an  injunction 
against  the  water  company,  cutting  off  the  said  supply 
of  water,  and  against  the  further  prosecution  of  the  said 
suit  for  the  recovery  of  said  sum  of  $546,307.98,  with  in- 
terest, and  thereupon  an  order  was  made  requiring  the 
said  water  company  to  show  cause  why  an  injunction 
should  not  issue  pursuant  to  the  prayer  of  said  bill,  with 
a  restraint  against  the  said  water  company  shutting  off 
the  said  water  supply,  and  against  the  further  prosecution 
of  the  said  suit  in  the  Supreme  Court,  and  on  the  23rd  day 
of  July,  1925,  after  a  hearing,  it  was  ordered  by  the  said 
Court,  that  until  the  further  order  of  said  Court,  the 
said  water  company  was  directed  to  refrain  from  shut- 
ting off  said  water  supply,  and  from  the  further  prose- 
cution of  said  suit.  That  said  restraining  order  was 
made  upon  the  express  condition  that  the  City  enter  into 
a  stipulation,  that  in  the  event  of  its  being  finally  de- 
creed by  the  Court  of  Chancery  or  by  the  Court  of  Errors 
and  Appeals,  if  an  appeal  should  be  taken  by  either 
party,  that  the  City  would  pay  the  increased  rate,  and 
that  it  would  promptly  withdraw  its  answer  and  confess 
judgment  in  said  suit,  and 

AVuereas,  the  said  suit  for  an  injunction  came  on  for 
final  hearing  before  Vice-Chancellor  Bentley,  on  the  21st 
day  of  September,  1925,  and  on  the  second  day  of  Oc- 
tober, 1925,  an  order  was  made  denying  the  said  injunc- 
tion and  dismissing  the  said  bill  of  complaint,  and 

Whereas,  the  City  took  an  appeal  from  the  order 
of  said  Court  of  Chancery  to  the  Court  of  Errors  and 
Appeals  which  Court,  by  its  order,  affirmed  the  order  or 
decree  of  the  Court  of  Chancery,  and 

Whereas,  this  Board  is  advised  that  no  further  steps 
can  he  successfully  taken  to  resist  the  payment  of  said  in- 
creased  rates,  and   that   it    is   necessary  in  obedience  to 
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said  order  of  the  said  Court  of  Chancery,  that  the  City 
should  withdraw  its  answer  to  the  said  suit,  and  to  con- 
fess judgment  for  the  amount  claimed,  and  that  immedi- 
ate steps  should  be  taken  for  the  payment  of  the  amount 
due  to  said  water  company. 

Therefore,  be  it  resolved  that  the  said  answer  filed 
in  the  said  suit  of  the  Passaic  Consolidated  Water  Com- 
pany, in  the  Supreme  Court,  now  pending  and  awaiting 
trial  in  the  Passaic  County  Circuit  Court,  be  withdrawn 
and  judgment  confessed  for  said  sum  of  $546,307.98,  with 
interest  thereon  from  October  12th,  1924,  and  that  the 
City  Attorney  be  and  he  is  hereby  authorized  and  directed 
to  take  such  action  as  may  be  necessary  to  accomplish 
that  purpose. 

Commissioner  O'Connell  moved  that  the  communica- 
tion be  received  and  filed  and  spread  in  full  upon  the 
minutes,  and  that  the  resolution  be  adopted. 

Carried. 

Ayes — 'Commissioners  Hosford,  O'Connell,  Axford. 
Daly  and  Mayor  Talbot. 

Nays — None.      ' 


Anticipating  Water  Co.   Would  Be   Upheld,   City  Put 
New  Rates  in  Effect  February  10,  1925. 

February  10,  1925. 

2.    By  Commissioner  Hosford: 

Whereas,  on  the  application  of  the  East  Jersey 
Water  Company  (now  known  as  the  Passaic  Consoli- 
dated Water  Company)  an  order  was  made  by  the  Pub- 
lic Utility  Commissioners  on  the  27th  day  of  March,  1923, 
increasing  the  rate  to  be  paid  for  water  by  this  City 
to  said  Water  Company  from  $19.50  to  $78.  per  million 
gallons,  and 
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Whereas,  This  City  upon  the  filing  of  the  said  de- 
cision by  the  said  Public  Utility  Commissioners,  immedi- 
ately instituted  a  suit  in  the  Supreme  Court  to  test  the 
right  of  said  Commission  to  increase  the  rate  over  and 
above  that  provided  for  in  the  contract  made  by  the 
said  Water  Company  with  the  New  York  and  New  Jer- 
sey Water  Company,  which  contract  was  purchased  by 
this  City,  from  last  mentioned  company  by  deed  dated 
6th  day  of  September,  1918,  which  Court  confirmed  the 
said  order,  and  thereupon  this  City  appealed  the  case  to 
the  Court  of  Errors  and  Appeals,  which  Court  by  a 
unanimous  decision  filed  on  the  19th  day  of  May,  1924, 
affirmed  the  judgment  of  the  Supreme  Court,  and 

Whereas,  The  said  increase  in  the  rate  to  lie  paid 
by  this  City  to  said  Water  Company,  by  the  terms  of  the 
said  order,  became  operative  on  the  first  day  of  Janu- 
ary, 1923,  and 

Whereas,  The  said  increase  in  the  rate  to  be  paid 
by  this  City  necessitates  the  revision  of  the  rates  hereto- 
fore charged  consumers  of  said  water  supplied  by  the 
City 

Therefore  be  it  resolved  that  the  following  rates  be 
charged,  and  the  same  is  hereby  established  for  water 
furnished  by  this  City  to  consumers  thereof: 

For  Domestic  use, 

$1.75  per  1,000  cu.  ft.  Said  rate  to  be  charged  from 

January  1,  1925. 
For  manufacturing  use, 

under  500,000  cu.  ft.  per  month,  per  1,000  cu.  ft. 

$1.75. 

500,000  to  1,000,000  cu.  ft.  per  month,  per  1,000 

cu.  ft.  $1.65. 
All  water  in  excess  of  1,000,000  cu.  ft.  per  month,  per 

1,000  cu.  ft.  $1.50. 


299 

Anticipating  Wafer  Co.  Would  be  Upheld. 

All  manufacturing  plants  located  on  the  meadows  on 
the  West  Side  of  Newark  Bay  (known  as  the  New- 
ark Meadows)  per  1,000  cu.  ft.  $1.7."). 

The  rates  for  all  manufactories,  including  those  lo- 
cated on  the  said  Newark  Meadows,  are  to  be  charged 
from  January  1,  1923,  the  said  rates  to  be  in  force  until 
all  the  money  due  the  Water  Company  for  the  increased 
rates  is  paid. 

Adopted. 

Ayes — Commissioners  Hosford,  Axford  and  Daly. 

Nays — Commissioner  O'Connell   and   Mayor   Talbot. 

May  18,  1920. 

By  Commissioner  Hosford: 

Whereas  the  Passaic  Consolidated  Water  Company 
on  the  26th  day  of  May,  1926,  recovered  judgment  in  the 
New  Jersey  Supreme  Court  against  this  city  for  the  sum 
of  five  hundred  ninety-nine  thousand  four  hundred  ten 
dollars  and  eighteen  cents  ($599,410.18),  and 

WriEREAS,  the  said  Company  through  its  attorneys, 
Messrs.  Lindabury,  Depue  and  Faulks,  have  signified  its 
willingness  to  accept  on  account  of  the  said  judgment  the 
sum  of  $300,000.00. 

Therefore  Be  It  Resolved  that  a  warrant  be  drawn 
for  the  said  sum  payable  to  the  said  Passaic  Consolidated 
Water  Company  on  account  of  the  said  judgment. 

Adopted — Ayes — Commissioners  Hosford,  O  'Connell, 
Axford,  Daly  and  Mayor  Talbot.    Nays — None. 
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August  24,  1920. 

By  Commissioner  Hosf ord : 

Resolved  that  a  warrant  be  ordered  drawn  on  the 
Trust  Account,  Water  Fund,  Union  Trust  and  Hudson 
County  National  Bank,  to  the  order  of  Lindabury, 
Depue  and  Faulks,  Attorneys  for  Passaic  Consolidated 
Water  Company,  for  $314,712.88  being  the  balance  in  full 
of  the  judgment  with  interest  and  costs  recovered  by  the 
Passaic  Consolidated  Water  Co.  (The  Successor  of  the 
East  Jersey  Water  Company)  in  the  New  Jersey 
Supreme  Court  against  the  City  of  Bayonne. 

Adopted.  Ayes — Commissioners  Hosf  ord,  0  'Connell, 
Daly  and  Mayor  Talbot.  Nays — None.  Absent — Com- 
missioner Axford.    December  28,  1926. 
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Note. — Up  to  this  time  every  legal  means  had  been 
exhausted  to  protect  the  contracts  purchased  by  the  City 
of  Bayonne  from  the  New  York  and  New  Jersey  Water 
Company. 

Note. — During  this  period  the  City,  anticipating  that 
there  was  grave  danger  of  losing  in  the  courts  and  as  a 
consequence  having  prohibitory  rates  foisted  on  it,  took 
steps  to  investigate  all  the  available  water  supplies  in 
northern  New  Jersey  and  Mayor  Axford  appointed  a 
citizens '  committee  and  the  following  is  a  report  of  their 
investigations : 
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Report  of  C.  E.  Annett,  Chairman  of  the 
Sub-Committee. 

From  Chas.  E.  Annett,  Chairman  Sub-Committee  to  take 
up  question  of  new  water  supply: 

Honorable  Board  of  Commissioners,  Bayonne,  N.  J. 

The  Committee  appointed  by  your  Board  on  Decem- 
ber 14,  1920,  to  take  up  the  question  of  new  water  supply 
has  held  two  or  three  meetings,  the  Main  Committee, 
through  President  Hawxhurst,  appointed  a  Sub-commit- 
tee of  five,  said  committee  have  held  several  meetings 
with  water  engineers  and  New  Jersey  Water  Supply 
Commission,  and  at  a  meeting  of  the  Main  Committee 
held  December  16th  it  was  resolved  that  we  request  that 
the  City  Commission  immediately  file  an  application  with 
the  Department  of  Conservation  and  Development  for  a 
new  water  supply  from  the  Ramapo  Water  Shed. 

The  Sub-committee  found  that  it  would  be  necessary 
to  obtain  legal  aid  and  requested  the  Director  of  Rev- 
enue and  Finance  to  assign  Counsel.  He  retained  John 
Milton  as  such  counsel  and  after  two  conferences  said 
committee  placed  three  questions  before  him  for  advice, 
copies  of  which  questions  are  hereto  attached ;  said 
retention  of  Mr.  Milton  and  the  questions  were  approved 
at  last  evening's  meeting  and  answers  are  expected  Mon- 
day. The  Sub-committee  also  placed  before  the  Main 
Committee  the  question  of  survey  and  preliminary  cost 
of  dam  and  water  works  at  the  Ramapo  Shed,  said  pre- 
liminary survey  not  to  exceed  $5,000.  and  suggested  ap- 
proval of  same  at  last  night's  meeting  and  I  was 
requested  to  place  before  the  City  Commission  the  details 
of  these  facts  and  request  confirmation. 

Respectfully, 

Chas.  E.  Annett, 

Chairman,  Sub-Committee. 
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Bayonne,  X.  J., 
February  9,  1921. 

Mr.  John  Milton,  Jersey  City,  New  Jersey. 

Dear  Sir: 

Advice  is  desired  upon  three  points : — 

First:  Is  the  City  of  Bayonne  free  to  purchase  lands 
in  the  State  of  New  Jersey  and  construct  thereon  a  reser- 
voir for  a  water  supply  with  the  necessary  appurtenances 
to  convey  the  water  to  Bayonne  without  being  subject  to 
control  of  the  North  Jersey  District  Water  Supply  Com- 
mission or  any  other  State  Agency.  Involved  in  this 
point  is  the  fact  that  a  Department  of  Conservation  and 
Development  probably  now  has  the  right  to  grant  or 
withhold  its  permission  to  the  development  of  additional 
or  new  sources  of  water  supply. 

Second:  Assuming  that  the  City  concludes  that  it  can 
advantageously  do  so  from  the  business  standpoint  what 
risk  is  involved  if  the  City  should  construct  storage  reser- 
voirs in  the  Ramapo  River  Shed  having  its  origin  or  rise 
in  the  State  of  New  York  of  having  that  State  take  some 
action  which  would  prevent  the  water  of  that  river  flow- 
ing into  the  reservoirs  of  the  City  when  constructed 
within  the  State  of  New  Jersey. 

Third:  What  power  has  the  City  of  Bayonne  to  enter 
into  contracts  to  sell  water  to  other  municipalities  either 
within  or  without  the  limits  of  Hudson  County  and  if 
there  is  any  power  what  limitations  exist  in  the  way  of 
consent  or  permit  which  must  be  obtained  from  State 
Boards.    Involved  in  this  consideration  is  there  anv  dif- 
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ference  arising  out  of  the  location  of  municipalities  or 
their  water  supplies  being  located  in  different  water 
sheds. 

Yours  truly, 

Chas.  E.  Annett,  Chairman, 
Special  Committee  on  Water  Supply. 


Resolved,  That  this  committee  recommend  to  the  City 
Commissioners  that  they  immediately  apply  to  the  De- 
partment of  Conservation  and  Development  for  the  City 
of  Bayonne  to  construct  a  water  shed  in  the  Ramapo 
Water  District  by  building  dams  and  such  other  appur- 
tenances as  may  be  necessary  for  the  City  to  obtain  the 
water  required  for  the  next  twenty-five  years. 

That  this  Committee  request  the  City  Commissioners 
to  immediately  proceed  with  the  necessary  surveys,  so 
that  they  can  make  a  report  to  this  committee  of  the 
possibility  of  a  water  supply  and  its  estimated  cost  in  this 
Ramapo  Water  District.  This  preliminary  report  and 
survev  to  be  at  a  cost  not  to  exceed  Five  thousand  Dollar.-. 


By  Commissioner  Daly : 

Resolved,  That  the  Board  of  Commissioners  of  the 
City  of  Bayonne  confirm  the  action  of  the  Committee 
appointed  to  confer  with  the  City  officials  on  water  prob- 
lems that  the  sum  of  $5,000.  be  appropriated  from  the 
Water  Fund  for  the  preliminary  survey  as  recommended 
by  said  Committee  and  that  Clyde  Potts,  Consulting 
Engineer  be  and  he  is  hereby  appointed  as  Engineer  to 
make  such  survey. 

Adopted.  Ayes — Commissioners  Daly,  Devlin,  Smith 
and  Mayor  Axford.  Nays — Commissioner  Talbot.  Feb- 
ruary 17,  1921. 
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By  Commissioner  Daly : 

"Whereas,  Under  resolution  of  this  Board  passed 
December  14,  1920,  there  was  appointed  by  the  Mayor  a 
committee  of  citizens  to  meet  and  confer  with  the  Direc- 
tor of  Revenue  and  Finance  and  Superintendent  of  Water 
and  to  counsel  and  advise  with  said  officials  with  a  view  of 
determining  a  definite  policy  for  the  City  with  reference 
to  its  present  and  future  water  supply  problems ;  and 

Whereas,  such  committee  has  recommended  to  this 
Board  that  action  be  taken  at  once  looking  toward  the 
filing  with  the  Department  of  Conversation  and  Develop- 
ment of  an  application  for  permission  to  divert  sufficient 
water  from  the  Ramapo  River  Water  Shed  for  the  future 
needs  of  the  City ;  therefore,  be  it 

Resolved,  That  the  Director  of  Revenue  and  Finance 
be  and  he  is  hereby  authorized  and  directed  to  file  such 
application  at  once,  it  being  understood  that  the  filing  of 
such  application  or  the  granting  of  the  desired  permis- 
sion does  not  obligate  the  City  to  proceed  with  the  acqui- 
sition of  a  water  supply  in  said  shed. 

Adopted.  Ayes — Commissioners  Daly,  Devlin,  Smith 
and  Mayor  Axford.  Nays — None.  Commissioner  Talbot 
not  voting.    February  17,  1921. 

Commissioner  Daly  directed  the  Clerk  to  furnish  Com- 
missioner Talbot  with  resolution  so  as  to  enable  him  to 
observe  its  contents,  which  was  done.  Commissioner  Tal- 
bot still  persisted  in  not  voting.    February  17,  1921. 
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Report  From  T.  S.  K.  Hauxhurst,  Chairman  of  the 
Citizens'  Advisory  Committee,  March  28,  1922. 

City  of  Bayoime,  N.  J.,  March  28th,  1922. 

Hon.  Board  of  Commissioners, 
City  of  Bayonne,  New  Jersey. 

Gentlemen : 

I  hand  you  herewith  report  of  the  Citizens'  Advisory 
( 'ommittee  on  New  Water  Supply,  and  a  copy  of  reso- 
lution passed  by  the  Committee  at  meeting-  held  at  the 
City  Hall  on  Monday  evening,  March  27th,  1922,  at  8 
o'clock. 

Yours  very  truly, 

T.  S.  K.  Hauxhurst, 
Chairman. 


Resolution. 

Whereas,  Mr.  Charles  E.  Annett,  the  Chairman  of  the 
Special  Water  Committee  of  the  Citizens'  Advisory  Com- 
mittee appointed  by  Mayor  Axford  on  December  14th, 
1920,  has  reported  to  the  Committee  that  the  Depart- 
ment of  Conservation  and  Development,  on  March  23rd, 
granted  Bayonne  permission  to  develop  the  Ramapo 
River  as  a  source  of  water  supply,  and 

Whereas,  Mr.  Charles  E.  Annett  has  submitted  to  the 
( 'ommittee  a  comprehensive  report  covering  the  activi- 
ties of  the  Committee  since  its  appointment  by  the 
Mayor,  and 

Whereas,  said  report  contains  certain  definite  recom- 
mendations to  the  Mayor  and  Board  of  Commissioners ; 
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Therefore,  be  it  resolved,  that  the  said  report  as 
sul  mitted  by  Mr.  Charles  E.  Amiett  be  and  the  same  is 
hereby  adopted  as  the  report  of  this  Committee  and  the 
recommendations  therein  are  hereby  concurred  in,  and 

Be  it  further  resolved,  that  a  copy  of  the  resolution 
and  a  copy  of  the  report  be  forwarded  to  the  City  Com- 
missioners. 

Adopted. 

3-27-22. 


Memoranda    for    a    Report    of    the    Citizexs   Advisory 
Committee  by  the  Mayor,  December  14th,  1920. 

Honorable  Board  of  Commissioners 
Bayonne,  New  Jersey. 

Gentlemen : — 

On  December  14th,  1920,  his  Honor  W.  Homer  Axford, 
Mayor,  designated  the  undersigned  as  a  committee  to 
advise  with  the  Director  of  Revenue  and  Finance  and  the 
Superintendent  of  Water  Supply  of  the  City  of  Bayonne, 
with  a  view  to  determining  a  definite  policy  for  the  City 
with  reference  to  present  and  future  water  supply  prob- 
lems, and  we  beg  herewith  to  make  a  report  to  you  upon 
our  activities  up  to  the  present  time,  with  a  recommenda- 
tion. 

Immediately  following  the  appointment  of  this  Com- 
mittee, we  met  at  the  Bayonne  City  Hall  on  January  12th, 
1921,  for  the  purpose  of  organizing.  The  Committee  or- 
ganized with  T.  S.  K.  Hauxhurst  as  Chairman.  (No 
Secretary.  Had  a  stenographer.)  The  Chairman  of  the 
Committee,  Mr.  Hauxhurst,  appointed  a  special  water 
committee,  consisting  of  Mr.  Charles  E.  Annett,  as  Chair- 
man,  together  with   Mr.   George  E.   Keenan,   Mr.    Carl 
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Ruhlman,    Mr.    Augustus    Smith    and    Mr.    William    C. 
Koeliler. 

The  Committee  as  a  whole  had  a  number  of  meetings 
for  the  purpose  of  hearing  about  several  sources  of  sup- 
ply that  seemed  available  for  the  use  of  the  City  of 
Bayonne.  Briefly  enumerated  these  supplies  were  about 
as  follows : — 

1.  To  continue  to  purchase  water  from  the  East  Jer- 
sey Water  Company. 

2nd.  To  purchase  water  from  the  City  of  Jersey 
City. 

3rd.    To  purchase  water  from  the  City  of  Newark. 

4th.  To  unite  with  the  North  Jersey  District  Water 
Supply  Commission  in  the  development  of  the  Wanaque 
Supply. 

5th.  To  secure  an  independent  supply  under  the  con- 
trol of  the  City  of  Bayonne. 

At  the  organization  meeting  held  in  the  City  I  Tall  at 
Bayonne  on  January  12th,  1921,  after  a  due  consider 
ation  of  the  present  and  probable  future  needs  of  the 
City,  Mr.  William  Koehler  made  a  motion  that  in  Lnves 
tigating  the  question  of  water  supplies,  for  the  City  of 
Bayonne,  that  the  Committee  should  consider  an  ultimate 
supply  of  not  less  than  50  million  gallons  daily.  This 
motion  was  carried  and  represents  the  Committees'  idea 
as  to  the  probable  future  needs  of  the  City,  and  in  all  our 
investigations  the  underlying  thought  was  that  we  should 
provide  this  amount  of  water.  After  a  number  of  meet- 
ings, at  which  the  proposition  of  the  supply  from  Jersey 
City  and  Newark,  and  a  continuation  of  supply  from  the 
East  Jersey  Water  Company,  were  considered,  it  finally 
determined  that  the  probable  solution  of  the  Bayonne 
water  problem  would  be  to  unite  with  the  North  Jersey 
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District  Water  Supply  Commission,  or  to  seek  an  inde- 
pendent supply.  Two  or  three  hearings  were  given  to 
representatives  of  the  North  Jersey  District  Water  Sup- 
ply Commission,  which  was  represented  by  its  President, 
Mr.  Laurent  T.  Tonnele,  Morris  Sherrerd  as  consulting 
engineer,  and  A.  H.  Pratt  as  Chief  engineer. 

It  finally  developed  at  these  hearings  that  the  Wan- 
aque  development,  which  was  then  progressing  would  have 
under  present  plans,  a  supply  of  50  million  gallons  daily, 
of  which  Newark  had  contracted  for  10  million  gallons 
and  probably  had  an  option  on  the  balance.  The  only 
definite  figure  which  our  committee  secured  from  the 
North  Jersey  Water  Supply  Commission  was  a  statement 
by  its  consulting  engineer,  that  the  water  from  the  Wan- 
aque at  the  outset  would  probably  cost  ^200  per  million 
gallons.  Partially  on  this  account,  but  more  largely  on 
account  of  the  fact  that  the  Wanaque  development  is  be- 
ing carried  on  by  a  commission  over  which  Bayonne 
would  have  little  or  no  control,  our  board  discarded  from 
further  consideration  the  question  of  participating  in  the 
Wanaque  development. 

This  left  the  City  faced  with  the  proposition  of  secur- 
ing an  independent  supply.  Advising  with  the  Superin- 
tendent of  Water  Supply  and  the  City's  experts,  it  ap- 
peared that  the  most  logical  development  which  the  City 
could  undertake  was  a  water  supply  from  the  Ramapo 
River  in  the  vicinity  of  Oakland,  and  consequently  under 
date  of  February  8th,  1921,  our  committee  advised  your 
Honorable  Board  to  cause  a  survey  and  investigation  to 
be  made  of  the  Ramapo  River,  as  a  source  of  water  sup- 
ply for  the  City  of  Bayonne.  In  accordance  with  our 
request,  your  board  caused  these  surveys,  investigations 
and  plans  to  be  made.  These  plans  are  so  well  known 
to  you  that  it  is  only  necessary  to  briefly  outline  the 
project  here. 
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The  plans  call  for  the  erection  of  a  dam  about  55 
feet  high  across  the  Ramapo  River  at  Oakland.  This 
dam  would  back  up  the  water  for  approximately  6  miles 
to  the  New  York  State  line,  creating  a  reservoir  with  an 
average  width  of  %  of  a  mile  and  holding  between  8  and 
9  billion  gallons  of  water.  This  site  selected  for  the 
reservoir  is  largely  wild  land.  There  are,  however,  a 
few  high  class  residences  in  the  valley  in  the  vicinity  of 
Darlington.  These  include  the  Havemeyer  estate  and 
three  or  four  smaller  places.  These  places  will  be 
flooded  and  it  will  be  necessary  for  the  City  to  secure 
title  to  the  same.  On  the  whole,  however,  the  valley  is 
sparsely  populated. 

The  investigations  show  that  the  assessed  valuation 
of  the  property  required  by  the  City  of  Bayonne  for  the 
construction  of  the  reservoir  is  $192,000. 

This  reservoir  as  planned,  is  capable  of  delivering 
50,000,000  gallons  of  water  daily  to  the  City  of  Bayonne 
during  the  driest  years,  and  at  the  same  time,  releasing 
15,000,000  gallons  of  water  each  day  to  maintain  the  dry 
weather  flow  of  the  stream,  thereby  avoiding  damages 
from  riparian  owners  below. 

It  is  proposed  in  the  plan  to  pipe  the  water  from  the 
Ramapo  River  by  the  most  direct  route  to  the  corner  of 
Kearney  Avenue  and  the  Belleville  Turnpike  in  the  Town 
of  Kearney,  and  there  to  connect  to  the  City's  new  48- 
inch  main,  and  other  mains  leading  into  the  City. 

The  City's  engineers  have  estimated  the  minimum 
cost  of  this  entire  project,  including  real  estate,  to  be 
1V-2  million  dollars,  and  the  maximum  cost  8*4  million 
dollars,  depending  upon  the  character  of  the  soil  under 
the  proposed  dam  site.  The  character  of  this  soil  can- 
not, of  course,  be  ascertained  until  the  City  makes  bor- 
ings at  the  site  of  the  proposed  dam. 

Our  Committee  has  made  numerous  inspection  trips 
over  the  site  proposed  for  the  Ramapo  Reservoir  and 
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has  also  inspected  the  character  of  the  water  shed,  and 
we  have  no  hesitancy  in  recommending  to  yon  the  adop- 
tion of  the  Ramapo  River  as  a  source  of  the  City's  fu- 
ture water  supply,  and  also  endorse  the  project  as  it 
has  been  developed  up  to  the  present  time. 

In  accordance  with  our  recommendations  your  honor- 
able board  made  formal  application  to  the  Department 
of  Conservation  and  Development,  as  is  required  by  law, 
for  the  development  of  the  Ramapo  River  on  February 
21st,  1921.  The  first  hearing-  on  the  application  was  held 
in  Trenton  on  March  10th,  1921.  Our  committee  recom- 
mended the  employment  of  Mr.  John  Milton  of  the  firm 
of  Treacy  and  Milton  in  Jersey  City,  to  prosecute  the 
application  before  the  Department.  This  application 
was  prosecuted  vigorously  by  the  City  of  Bayonne  and  a 
great  mass  of  testimony  was  taken  to  support  Bayonne 's 
application.  The  application  was  bitterly  contested  by 
the  North  Jersey  District  Water  Supply  Commission; 
The  East  Jersey  and  Allied  Water  Companies,  the  Bor- 
ough of  Oakland  and  Pompton  Lake;  the  Cities  of  New- 
ark, Passaic,  Paterson ;  the  Town  of  Bloomfield ;  the  Bor- 
ough of  Ramsey  and  Ridgewood ;  the  County  of  Bergen ; 
the  Lehigh  Valley  Railroad  Co.  and  the  Morris  Canal 
and  Banking  Company;  and  probably  40  or  50  residents 
in  the  valley.  Against  all  this  opposition  Bayonne  stood 
alone  and  it  is  not  surprising  that  the  hearings  continued 
throughout  a  full  year  before  the  City  was  able  to  obtain 
a  grant  of  the  Ramapo  River  from  the  Department  on 
March  23rd,  1922. 

The  City  showed  in  its  application  and  in  the  prose- 
cution of  the  application  that  its  contract  with  the  Last 
Jersey  Water  Company  would  expire  in  1929,  after  which 
time  it  was  not  likely  that  the  Last  Jersey  Water  Com- 
pany would  supply  water  to  the  City  for  less  than  $60.00 
per  million  gallons. 
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The  City  presented  as  exhibit  P-24  a  chart  which 
showed  that  in  1929  on  the  expiration  of  this  contract 
with  the  Water  Company,  the  City  would  be  compelled 
to  pay  the  Water  Company  $350,000  for  water.  This 
would  increase  in  1930  under  a  rate  of  $60.00  per  million 
to  $550,000.  per  annum  and  from  then  it  increased  stead- 
ily. In  1940  it  was  shown  that  the  City  would  probably 
pay  $750,000  for  water,  predicated  on  the  $60.00  rate. 
Since  that,  however,  the  Water  Company  has  filed  a  new 
rate  with  the  Board  of  Public  Utilities  Commissioners  of 
$100  per  million  for  all  water  supplied  to  the  City  of  Ba- 
yonne.  This  new  rate  was  to  take  effect  as  of  March 
1st,  1922,  but  the  State  Utility  Commission  at  the  request 
of  the  City  Counsel  of  Bayonne  has  set  aside  the  new 
rate  until  June  1st,  1922,  when  it  will  become  operative, 
unless  in  the  meantime  the  City  is  able  to  show  the  in- 
justice of  the  increase.  If  this  new  rate  becomes  effec- 
tive the  City  will  pay  $650,000  to  the  East  Jersey  Water 
Company  in  1923  and  $900,000  during  1930.  This  will 
be  an  immediate  increase  of  $250,000  in  1923,  and  an  in- 
crease in  1930  of  $500,000  over  the  present  contract 
price.  Your  committee  has  no  hestitancy  in  saying  that 
it  believes  this  increase  in  rates  by  the  East  Jersey  Wa- 
ter Company  at  this  time,  was  a  decided  factor  in  Ba- 
yonne being  allowed  to  develop  the  Ramapo  River,  and 
your  committee  believes  that  it  furnished  ample  argu- 
ment as  to  why  the  City  of  Bayonne  should  proceed  at 
once  to  develop  the  Ramapo  River  as  a  water  supply. 
This  development  will  place  Bayonne  in  an  independent 
position  with  regard  to  its  supply,  and  assure  us  prac- 
tically for  all  time  of  an  adequate  supply  under  our  own 
control. 

The  City's  engineers  have  estimated  that  the  Ramapo 
River  can  be  developed  to  a  yield  of  50  million  gallons 
per  day  by  the  construction  of  the  Oakland  reservoir, 
and  they  have  estimated  that  this  is  a  sufficient  supply 
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to  carry  Bayonne  until  1960,  if  the  increase  in  consump- 
tion of  water  continues  at  the  same  rate  as  it  has  in  the 
past. 

During-  the  prosecution  of  the  application  before  the 
Department  of  Conservation  and  Development,  the  com- 
mittee was  represented  at  all  of  the  hearings  in  Tren- 
ton by  Mr.  Charles  E.  Annett  the  Chairman  of  the  Spe- 
cial Water  Committee,  and  at  times  other  members  of 
the  committee  also  attended  with  Mr.  Annett. 

Appended  hereto  we  are  submitting  Brief  and  Argu- 
ment of  Counsel  in  the  Matter  of  the  Application  of  the 
City  of  Bayonne  for  the  Ramapo  River,  which  contains 
as  well  the  City's  exhibits  and  much  of  the  testimony 
given  in  support  of  Bayonne 's  application. 

A  study  of  the  minutes  of  the  hearings  and  of  the  ex- 
hibits in  the  case  by  the  City  of  Bayonne  and  by  the  vari- 
ous opponents  to  the  City  show  that  there  is  an  imminent 
danger  of  the  water  famine  in  that  portion  of  the  Metro- 
politan District  that  is  served  with  water  from  the  Pas- 
saic River  or  its  tributaries. 

It  is  somewhat  doubtful  if  the  "Wanaque  development 
now  being  carried  on  by  Newark  will  be  completed  in 
time  to  prevent  the  threatened  water  famine,  and  under 
these  circumstances  the  committee  feels  that  all  reason- 
able dispatch  should  be  used  in  developing  the  Ramapo 
River  for  the  City  of  Bayonne.  It  is  a  large  undertaking 
and  it  is  well-known  that  all  large  water  supplies  devel- 
oped in  the  State  have  consumed  a  number  of  years  in 
their  prosecution.  The  question  of  the  acquirement  of 
lands  and  rights  of  way  will  in  themselves  occasion  con- 
siderable delay,  and  we  feel  that  the  City  Commission 
should  at  once  undertake  the  necessary  surveys  and  as- 
certain what  land  is  necessary  for  acquirement  and  from 
whom  it  is  to  be  purchased  and  we  would  suggest  in  this 
connection  that  the  City  Commission  appoint  from  our 
general  advisory  committee,  a  real  estate  committee  or 
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board  to  advise  with  them  regarding  the  acquirement  of 
the  necessary  lands. 

As  to  the  construction  work,  we  would  advise  that 
steps  be  immediately  taken  to  acquire  either  by  rental 
or  under  an  option  to  purchase,  a  small  plot  of  ground 
in  the  vicinity  of  the  proposed  dam  at  Oakland  for  the 
purpose  of  making  test  borings  and  that  these  borings 
be  made  at  the  earliest  possible  time. 

We  would  also  advise  that  the  necessary  investiga- 
tions and  surveys  be  made,  and  contract  drawings  be 
prepared  for  the  construction  of  the  dam  and  pipe  line 
for  the  reservoir  at  Oakland  and  the  pipe  lines  leading  to 
the  City,  with  a  view  of  placing  these  works  under  con- 
tract at  the  earliest  possible  time. 

While  there  has  been  considerable  delay  due  to  the 
prosecution  of  the  application  for  the  Ramapo  River,  we 
feel  that  the  City  has  been  compensated  for  this  because 
of  the  fact  that  the  work  can  now  be  done  cheaper  than 
was  estimated  one  year  ago,  owing  to  the  fall  in  labor 
and  material  prices.  We  believe  that  the  market  now  in 
regard  to  these  items  is  much  more  stable  than  it  was  a 
year  ago  and  has  probably  reached  as  low  a  level  as  it 
will  for  some  time  to  come.  In  addition  to  this,  the  City 
will  now  be  in  a  position  to  dispose  of  its  bonds  at  4^2% 
whereas  a  year  ago  it  would  have  been  necessary  to  have 
sold  them  on  a  5%  basis. 

"With  the  construction  of  the  Ramapo  Supply  we  feel 
that  the  City  of  Bayonne  will  have  a  water  supply  and  dis- 
tribution system  unequaled  in  the  State  of  New  Jersey. 
The  City  has  always  owned  its  distributing  system,  which 
during  the  past  three  years  has  been  developed  until  it  is 
now  very  nearly  100%  efficiency. 

Some  years  ago  the  City  purchased  the  properties  of 
the  Xew  York  and  Xew  Jersey  Water  Company,  which, 
among  other  things  included  two  30  inch  pipe  lines  from 
Kearney  to  Bayonne.    The  purchase  of  these  lines  and  the 
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elimination  of  the  New  York  and  New  Jersey  "Water 
Company  has  made  possible  the  development  of  Ba- 
yonne's  water  system  and  the  acquirement  of  the  Ramapo 
Supply.  We  feel  that  Bayonne's  being  placed  in  this 
position  has  been  most  fortunate.  During  the  past  two 
years  the  City  Commission  has  constructed  a  48  inch 
main  from  Bayonne  to  Kearney  to  reinforce  the  two 
thirties  bought  from  the  New  York  and  New  Jersey,  and 
the  construction  of  which  has  safeguarded  the  City 
against  breaks  and  shortage.  This  48  inch  main  is  well 
constructed  and  the  City  has  received  one  hundred  cents 
on  the  dollar  in  this  construction.  It  can  be  used  in  the 
Ramapo  supply  as  it  lays.  The  new  pipe  line  of  the 
Ramapo  supply  will  connect  with  the  present  48  inch  and 
the  two  thirties  at  the  control  chamber  in  Kearney  near 
Kearney  Avenue,  extend  thence  in  a  northwesterly  direc- 
tion approximately  20  miles  to  Oakland  where  it  will  tap 
the  proposed  reservoir,  thus  completing  the  entire'  system 
and  safeguarding  Bayonne's  water  needs  until  1960  or 
beyond.  With  this  safeguard  our  City  can  with  confi- 
dence progress  with  its  developments,  being  assured  that 
our  citizens  and  our  factories  which  are  now  and  which 
may  hereafter  be  located,  will  have  an  ample  water  sup- 
lily,  and  of  the  highest  quality. 


Ordinance   Accepting  the   Board  of  Conservation  and 
Development  Grant  to  the  City  of  Bayonne. 

The  following  ordinance  was  passed : 

An  Ordinance  to  Accept  the  Provisions  of  the  Grant 
Made  by  the  Board  of  Conservation  and  Development 
of  the  Stati'  of  New  Jersey  to  the  City  of  Bayonne,  of  tin' 
Righl  to  Divert  Water  from  the  Ramapo  River  at  Oak- 
land, Bergen  County,  New  Jersey. 
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Whereas,  The  City  of  Bayonne,  a  municipal  corpo- 
ration of  the  State  of  New  Jersey,  applied  to  the  De- 
partment of  Conservation  and  Development  of  the  State 
of  New  Jersey,  on  the  twenty-first  day  of  February,  nine- 
teen hundred  and  twenty-one,  for  permission  to  develop 
a  water  supply  on  the  Ramapo  River  at  Oakland,  Bergen 
County,  New  Jersey,  and  to  divert  water  from  said 
reservoir  to  the  City  of  Bayonne,  for  the  use  of  the  in- 
habitants thereof,  and  for  the  use  and  benefit  of  such 
other  municipalities  as  the  Board  of  Conservation  and 
Development  concluded  to  be  entitled  to  same,  and 

Whereas,  the  Department  of  Conservation  and  De- 
velopment approved  said  application  on  the  twenty-third 
day  of  March,  nineteen  hundred  and  twenty-two,  in  the 
following  language : 

Approval  of  Application  of  the  City  of  Bayoxxe 

To  divert  water  from  the  Ramapo  River  at  Oakland,  Ber- 
gen County,  New  Jersey 

Approved  March  23rd,  1922. 

The  City  of  Bayonne,  Hudson  County,  a  municipal  cor- 
poration in  the  State  of  New  Jersey,  having  on  the  21st 
day  of  February,  1921,  filed  a  petition  with  the  Board 
of  Conservation  and  Development  for  the  approval  of  its 
plans  for  obtaining  a  new  source  of  water  supply  from 
the  Ramapo  River  in  the  valley  below  Suffern,  New  York, 
but  in  the  State  of  New  Jersey,  to  an  amount  not  ex- 
ceeding one  hundred  million  (100,000,000)  gallons 
daily,  which  amount  was  reduced  by  the  applicant  at  the 
first  hearing  to  fifty  million  (50,000,000)  gallons  daily, 
and  at  the  same  time  having  filed  maps,  plans,  state- 
ments, etc.,  as  required  by  law; 

And  the  Board  of  Conservation  and  Development 
having  given  due  notice  that  it  would  grant  a  public 
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hearing  on  said  application  to  be  held  in  its  offices  at 
Trenton,  New  Jersey,  on  Thursday  March  10th,  1921,  at 
which  time  and  place  all  persons  or  municipalities  af- 
fected by  the  proposed  plans  might  be  heard  for  or 
against  the  approval  of  the  application,  which  said  no- 
tice bore  date  of  February  24th,  1921,  and  was  published 
in  the  Hudson  Observer,  the  Jersey  Journal,  the  Newark 
Evening  News,  and  the  Paterson  Press-Guardian,  and 
copies  of  which  notice  were  served  by  registered  mail 
upon  the  Mayors  of  Newark,  Passaic,  Paterson,  Pomp- 
ton  Lakes  Boro  and  Oakland  Boro,  also  to  the  North 
Jersey  District  Water  Supply  Commission,  the  East  Jer- 
sey Water  Company,  the  Society  for  Establishing  Useful 
Manufactures  and  the  Morris  Canal  and  Banking  Com- 
pany, all  in  accordance  with  orders  of  the  Board. 

And  the  Board  of  Conservation  and  Development  at 
such  public  hearing  and  on  the  21st  of  April,  the  9th 
of  June,  the  7th  of  July,  and  the  8th  of  September,  1921, 
days  to  which  such  hearing  had  been  adjourned,  having 
heard  all  who  presented  themselves  and  desired  to  be 
heard,  and  the  statutory  limitation  for  deciding  the  case 
having  been  waived  by  all  parties  appearing,  and  the 
Board  having  considered  the  matters  and  things  set 
forth  in  the  petition  and  the  evidence,  statements  and 
representations  given  and  made  at  such  hearing,  does 
on  the  23rd  day  of  March,  1922,  hereby  decide  that  the 
plans  proposed  by  the  City  of  Bayonne  to  take  water 
from  the  Ramapo  River  in  the  valley  below  Suffern, 
New  York,  as  set  forth  in  the  maps  and  statements  ac- 
companying said  application  and  tiled  therewith;  are  jus- 
tified by  public  necessity  and  reasonably  anticipated  pub- 
lic use,  and  that  they  will  not  unduly  interfere  with  the 
opportunity  of  other  municipalities  to  obtain  a  water 
supply  by  the  taking  of  waters  necessary  for  their  use, 
and  that  they  will  not  cause  a  reduction  of  the  dry  sea 
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son  flow  of  any  stream  to  an  amount  likely  to  produce 
unsanitary  conditions,  or  otherwise  unduly  injure  public 
or  private  interests,  provided  the  conditions  hereto  at- 
tached and  which  are  made  part  of  this  approval  are 
observed. 

The  Board  of  Conservation  and  Development  does 
therefore  approve  the  application  of  the  City  of  Bayonne 
and  assent  to  the  diversion  of  water  as  set  forth  in  said 
application  and  accompanying-  maps,  subject  nevertheless 
to  the  following  terms  and  conditions : 


'& 


1.  By  its  acceptance  of  this  approval  and  conditions 
thereof,  as  hereinafter  provided,  the  City  of  Bayonne, 
does  covenant  and  ain'ee 


'-■ 


A.  To  supply  any  municipality  or  part  thereof  whose 
application  for  a  public  water  supply,  after  public  hear- 
ing, shall  have  been  approved  by  this  Board,  at  such 
price  per  million  gallons  as  may  be  mutually  agreed 
upon,  or  in  default  of  such  agreement  as  may  be  fixed 
by  the  Board,  such  price  in  general  to  cover  such  pro- 
portionate part  of  all  costs,  including  operation,  depre- 
ciation, interest  and  sinking  fund  payments  as  the 
amount  contracted  for  shall  bear  to  the  developed 
capacity  of  the  watershed. 

B.  To  begin,  without  undue  delay,  the  development  of 
the  Ramapo  Watershed  and  to  complete  its  development 
as  outlined  in  the  application  to  a  yield  for  water  sup- 
ply purposes  of  not  less  than  two-thirds  of  the  maximum 
capacity  before  December  31st,  1929,  and  further  to 
develop  it  to  the  maximum  economic  capacity,  when  this 
Board  shall  so  determine,  provided,  however,  that  this 
requirement  shall  not  be  interpreted  to  apply  to  the  New 
York  portion  of  the  watershed  unless  and  until  the  nec- 
essary statutes  have  been  enacted. 
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C.  To  surrender  all  its  rights  under  this  permit  and 
to  sell  all  the  lands,  reservoirs,  pipeline  and  property  of 
any  description  acquired  in  carrying  out  the  provisions 
thereof  to  the  State  of  New  Jersey  or  to  any  hoard,  body 
or  commission  thereof  having  authority  to  acquire  or 
consolidate  existing  public  water  supplies,  or  to  exercise 
any  like  power  whenever  said  State  board,  body  or  com- 
mission may  so  elect,  at  cost  less  a  fair  allowance  for 
depreciation.  In  determining  such  cost,  interest  on  the 
investment  shall  be  included  for  the  period  of  construc- 
tion, but  not  after  the  date  upon  which  the  plant  has  be- 
gun operation. 

D.  To  maintain  in  the  stream  below  the  dam  a  flow 
of  at  least  fifteen  million  (15,000,000)  gallons  daily  at  all 
times,  provided,  however,  that  in  exceptionally  dry  years 
on  application  and  presentation  of  evidence  that  this  is 
largely  in  excess  of  the  then  normal  flow  and  its  dis- 
charge will  seriously  decrease  the  supply  available  to 
meet  demands,  this  amount  may  be  temporarily  reduced 
by  this  Board  in  its  discretion  to  not  less  than  ten  mil- 
lion (10,000,000)  gallons  daily,  and  provided,  further, 
that  these  figures  may  be  increased  or  decreased  as  this 
Board  may  determine  to  be  equitable  in  the  light  of  fu- 
ture measurements  of  stream  flow,  and  the  need  for  water 
supply. 

E.  To  pay  the  State  Treasurer  for  itself  and  for  such 
other  municipalities  as  may  be  supplied  such  charges  for 
excess  diversion  of  water  as  are  now,  or  may  be,  here- 
after required  by  statute. 

2.  This  approval  shall  not  become  operative  unless 
the  applicant  shall  file  with  this  Board  within  ninety  days 
from  date  hereor,  its  written  acceptance  of  the  terms 
and  conditions  hereby  imposed,  after  taking  such  legal 
steps  as  may  bo  necessary  subject  to  the  approval  of  the 
Attorney  General,  to  make  such  acceptance  binding. 
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3.  Id  the  event  that  it  shall  be  established  to  the  sat- 
isfaction of  this  Board  after  due  hearing-  that  the  con- 
ditions set  forth  in  this  permit  have  been  or  are  being- 
violated,  it  may  by  resolution  declare  the  permission  to 
divert  water  herein  given  to  be  withdrawn,  and  there- 
upon all  rights  and  privileges  hereunder  shall  cease  and 
determine,  and 

Signed  by  all  members  Board  of  Conservation  and 
Development.  W.  E.  Florence,  Pres.,  S.  P.  Northup, 
Owen  Winston,  Henry  G.  White,  John  A.  Waters,  Per- 
cival  Christie,  J.  L.  Kuser. 

Whereas,  said  terms  and  conditions  hereinabove  set 
forth  are  acceptable  to  the  City  of  Bayonne,  therefore  the 
Board  of  Commissioners  of  the  City  of  Bayonne  do  or- 
dain as  follows: 

Section  1.  The  grant  by  the  Board  of  Conservation 
and  Development  of  the  State  of  NewT  Jersey  to  the  City 
of  Bayonne  made  on  March  23rd,  1922,  of  the  right  to 
divert  water  from  the  Ramapo  River  at  Oakland,  Ber- 
gen County,  New  Jersey,  and  of  the  terms,  conditions 
and  provisions  thereof  be  and  the  same  are  hereby  ac- 
cepted by,  for  and  on  behalf  of  the  City  of  Bayonne. 

Section  2.  This  Ordinance  shall  take  effect  imme- 
diately and  either  the  ordinance  or  its  til  If  shall  be  pub- 
lished after  its  adoption  as  required  by  law. 

W.  Homer  Axford 
John  0.  Devlin 
John  P.  Smith 

Ayes — Commissioners  Devlin,  Smith  and  Mayor  Axford. 
Nays — Commissioner  Talbot. 
Absent — Commissioner  Daly. 
May  9,  1922. 
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By  Commissioner  Daly : 

Whereas,  the  Department  of  Conservation  and  Devel- 
opment of  the  State  of  Xew  Jersey  did  on  March  23rd, 
1922,  grant  the  City  of  Bayonne  the  right  to  develop  the 
Ramapo  River  as  a  source  of  water  supply  with  a  dam 
in  the  northerly  part  of  the  Borough  of  Oakland,  and 

Whereas,  the  Citizens  Advisory  Committee  appointed 
by  his  honor  W.  Homer  Axford  on  December  14th,  1920, 
in  a  formal  report  to  this  Board  dated  March  27th,  1922, 
advise  and  urge  the  early  commencement  of  this  new 
water  supply  for  the  City  of  Bayonne,  particularly 
recommending  therein  that  steps  be  immediately  taken 
to  acquire  either  by  rental  or  option  purchase  a  plot  of 
ground  in  the  vicinity  of  the  dam  at  Oakland  for  the  pur- 
pose of  making  test  borings,  and  that  these  borings  be 
made  at  the  earliest  possible  time,  and  also  advising  that 
tliL-  necessary  investigations  and  surveys  be  made,  and 
contract  drawings  be  prepared  for  the  construction  of  the 
dam  and  pipe  line  for  the  reservoir  at  Oakland  and  the 
pipe  lines  leading  to  the  City,  with  a  view  of  placing 
these  works  under  contract  at  the  earliest  possible  time: 
and  also  advising  that  the  City  Commission  appoint 
from  the  general  advisory  committee  a  real  estate  com- 
mittee or  board  to  advise  with  the  City  Commissioners 
regarding  the  acquirement  of  the  necessary  lands,  and 

Whereas,  the  City  is  now  faced  with  an  increase  of 
its  water  charges  by  the  East  Jersey  Water  Company 
from  the  present  price  of  $19.25  per  million  gallons  to 
$100  per  million  gallons,  the  same  being  an  increase  of 
over  $80  per  million,  and 
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Whereas,  it  appears  from  the  testimony  taken  before 
the  State  Department  of  Conservation  and  Development 
during  the  prosecution  of  the  application  for  the  Ramapo 
grant  by  the  City  of  Bayonne  that  the  municipalities  sup- 
plied from  the  Passaic  River  face  a  water  shortage ; 

Therefore,  be  it  resolved  by  this  Board  that  imme- 
diate steps  be  taken  to  develop  said  grant  and  to  that 
end  the  recommendation  of  the  Director  of  Revenue  and 
Finance,  that  Clyde  Potts  be  employed  as  consulting  and 
supervising  engineer  be  and  the  same  is  hereby  adopted, 
and  the  Mayor  and  Clerk  be  authorized  to  execute  the 
contract  which  has  been  submitted  by  the  Director  of 
Revenue  and  Finance,  and 


■'j 


Be  it  further  resolved  that  the  Director  of  Revenue 
and  Finance  be  and  he  is  hereby  authorized  to  arrange 
for  the  needed  real  estate  at  Oakland  either  by  rental  or 
by  option,  for  the  purpose  of  making  borings  to  investi- 
gate subsoil  conditions  under  the  proposed  dam,  and  that 
he  cause  the  necessary  borings  to  be  so  made,  and 

Be  it  further  resolved  that  the  Mayor  be  authorized 
to  designate  or  appoint  a  real  estate  committe  from  the 
Citizens  Advisory  Committee  to  cooperate  and  advise 
with  this  Board  from  time  to  time  regarding  the  pur- 
chase of  the  necessary  lands  for  the  proposed  Ramapo 
water  supply. 

Adopted.  Ayes — Commissioners  Daly,  Devlin,  Smith  and 
Mayor  Axford. 

Nays — Commissioner  Talbot.    April  25,  1922. 
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NEW  JERSEY  SUPREME  COURT. 


Borough  of  Oakland,  et  als., 
Prosecutors, 


vs. 


Board  of  Conservation  and  Develop- 
ment of  the  State  of  New  Jersey 
and  the  City  of  Bayonne, 

Respondents. 


\    On  Certiorari, 
Reasons. 


The  Prosecutor  files  the  following-  reasons  upon  which 
it  will  rely  for  the  reversal  or  nullification  of  the  so-called 
approval  or  consent  by  the  Board  of  Conservation  and 
Development  to  the  application  of  the  City  of  Bayonne 
for  a  supply  of  water  for  said  City  from  the  Ramapo 
River,  said  so-called  consent  and  approval  being  dated 
March  23rd,  1922,  and  of  the  proceedings  in  connection 
therewith  under  review  in  this  case; 

1.  Because  the  City  of  Bayonne  on  February  21st, 
1921,  made  application  to  the  Board  of  Conservation  and 
Development  for  consent  to  divert  the  water  of  the 
Ramapo  River  and  to  build  a  certain  dam  and  reservoir 
at  Oakland,  Bergen  County,  sufficient  to  supply  said  City 
with  fifty  million  gallons  of  water  a  day  without  suffi- 
cient warrant  in  law. 
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2.  Because  said  application  has  been  approved  by  the 
above  Board  of  Conservation  and  Development  with  cer- 
tain conditions,  the  Board  of  Commissioners  of  said  City 
of  Bayonne,  on  April  25,  1922,  being  the  governing  body 
thereof,  adopted  a  resolution  accepting  the  said  approval 
and  agreeing  to  be  bound  by  the  terms  and  conditions 
thereof;  said  resolution  of  the  Board  of  Commissioners 
of  the  City  of  Bayonne  is  without  warrant  in  law. 

3.  Because  said  application  has  been  approved  by 
the  above  Board  of  Conservation  and  Development  with 
certain  conditions,  the  Board  of  Commissioners  of  said 
City  of  Bayonne,  on  May  9,  1922,  being  the  governing- 
body  thereof,  adopted  an  ordinance  accepting  the  said 
approval  and  agreeing  to  be  bound  by  the  terms  and 
conditions  thereof;  said  proceedings  for  the  adoption  of 
said  ordinance  was  not  according  to  law. 

4.  Because  said  City  of  Bayonne  is  without  legal 
authority  to  construct  such  water  supply  system. 

5.  Because  there  was  not  sufficient  evidence  before 
said  Board  of  Conservation  and  Development  to  justify 
a  finding  that  said  diversion  of  the  waters  of  the  Ramapo 
River  would  not  unduly  interfere  with  the  opportunity 
of  other  municipalities  to  obtain  a  water  supply,  and 
would  not  unduly  injure  the  rights  and  property  of 
private  owners  in  the  flood  district  of  said  Ramapo  River. 

(J.  Because  Bayonne,  according  to  the  census  of  1920 
had  a  population  of  about  seventy-six  thousand  which 
was  larger  than  normal,  resulting  from  recent  war  condi- 
tions; that  it  is  now  receiving  its  water  supply  of  about 
thirteen  and  one-half  million  gallons  daily  from  the  East 
Jersey  Water  Company  taken  from  the  Passaic  Valley 
Watershed  under  a  contract  which  will  expire  in  the  year 
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1929,  and  there  is  no  reason  why  at  that  time  a  new  con- 
tract cannot  be  made  and  water  obtained  from  the  pres- 
ent source  of  supply  of  the  East  Jersey  Water  Company 
for  an  indefinite  time  to  come  and  that  the  said  approval 
is  therefore  unreasonable. 

7.  Because  the  plans  approved  by  said  grant  con- 
template the  taking  of  the  waters  of  the  Eamapo  River, 
which  is  capable  of  supplying  one  hundred  million  gallons 
of  water  daily,  for  the  exclusive  use  and  control  of  the 
City  of  Bayonne  which  is  remote  from  said  watershed  to 
the  exclusion  of  many  municipalities  in  the  immediate 
vicinity  and  said  approval  is  therefore  unreasonble. 

8.  Because  the  North  Jersey  District  "Water  Supply 
Commission  as  agent  for  the  State  is  now  developing  the 
the  Wanaque  watershed  for  a  daily  supply  of  fifty  mil- 
lion gallons,  by  the  construction  of  a  dam  at  Midvale,  in 
the  Borough  of  Wanaque,  Passaic  County,  upon  the  ap- 
plication of  the  City  of  Newark  for  ten  million  gallons 
daily.  That  the  development  of  said  dam  has  been  going 
on  since  the  year  1918  and  is  now  under  way.  That  the 
City  of  Bayonne  has  the  right,  under  the  Statutes  of  the 
State,  at  any  time  to  apply  to  this  Commission  for  a 
water  supply  from  said  source,  which  will  be  available 
for  a  water  supply  before  the  year  1929,  at  which  time 
the  present  contract  of  the  City  of  Bayonne  with  the  East 
Jersey  Water  Company  expires.  That  said  watershed  is 
capable  of  a  development  to  the  extent  of  eighty  million 
gallons  daily  and  therefore  said  approval  is  unreason- 
able. 

9.  Because  the  said  Board  of  Conservation  and  De- 
velopment has  no  power  to  make  said  approval  as  Chap- 
ter 71,  of  the  Laws  of  1916,  provides  that  any  municipal- 
ity applying  for  a  snpply  of  water  from  any  watershed 
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outside  of  that  from  which  it  is  obtaining  its  supply,  must 
have  the  consent  of  the  District  Water  Supply  Commis- 
sion. And  in  said  grant,  the  said  Board  of  Conservation 
and  Development  makes  no  provision  for  the  consent  of 
the  District  Water  Supply  Commission  through  which 
commission  it  must  operate  to  construct  the  dam  and 
reservoir  necessary  to  divert  said  waters. 

10.  Because  of  said  approval,  the  Board  of  Con- 
servation and  Development  unlawfully  delegates  its 
powers  to  the  City  of  Bayonne. 

11.  Because  the  application  of  the  said  City  of  Ba- 
yonne, for  said  water  supply  was  not  in  accordance  with 
Chapter  252  of  the  Laws  of  1907  and  did  not  furnish  the 
information  and  was  not  accompanied  by  maps  and  plans 
and  other  data,  required  by  said  Statute. 

12.  Because  the  effect  of  said  approval  is  to  nullify 
the  Laws  of  1916  and  is  against  the  policy  of  the  State 
in  the  development  of  its  watersheds,  as  declared  by  the 
statutes  and  decisions  of  our  courts. 

13.  Because  it  is  unreasonable  to  grant  to  the  City 
of  Bayonne,  the  control  of  a  watershed  of  the  capacity 
of  one  hundred  million  gallons  of  water  daily,  especially 
when  the  needs  of  that  City  are  only  thirteen  and  one- 
half  million  gallons  daily  at  the  present  time. 

14.  Because  said  grant  does  not  set  forth  the  true 
date  of  the  making  thereof  and  that  said  grant  was  not 
the  action  of  said  Board,  but  the  act  of  the  individual 
members  thereof. 

15.  Because  this  Ramapo  Watershed  is  the  only  one 
left  of  any  consequence  in  the  Northern  part  of  the  State 
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of  New  Jersey,  it  should  not  be  developed  until  the 
Wanaque  Watershed  and  other  watersheds  in  use  are 
fully  developed  and  completed  as  there  is  no  public  neces- 
sity for  the  Ramapo  Development,  especially  by  the  City 
of  Bayonne,  and  is  therefore  illegal  and  unreasonable. 

16.  Because  said  grant  is  contrary  to  the  Statute^ 
and  decisions  of  our  Courts  which  show  a  State  policy  to 
have  the  water  conserved  by  some  public  agent  for  the 
benefit  of  all  municipalities  without  any  advantage  to 
any  one.  And  that  further  it  is  against  the  policy  of 
the  State  for  any  municipality  to  have  the  control  of 
the  development  of  a  watershed.  But  that  the  Board 
of  Conservation  and  Development  or  the  North  Jersey 
Water  Supply  Commission  or  some  State  Agent  should 
operate  and  act  to  conserve  all  the  waters  of  the  State 
to  the  end  that  the  same  may  be  economically  and  pru- 
dently developed  and  distributed  for  the  use  of  the  peo- 
ple of  the  State. 

17.  Because  the  City  of  Bayonne  on  February  21st, 
1921,  made  its  application  to  the  Board  of  Conservation 
and  Development  for  the  approval  of  its  plans  and  of  its 
application  for  a  new  source  of  water  supply  from  the 
Ramapo  River,  and  said  approval  was  not  given  until 
more  than  one  year  afterwards,  instead  of  within  ninety 
days  as  required  by  law. 

18.  Because  under  the  said  approval  of  the  Board  of 
Conservation  and  Development  of  this  application,  it  is 
declared  that  the  statutory  limitation  for  deciding  the 
case  was  waived  by  all  parties  appearing  and  while  many 
of  the  parties  appearing  did  not  waive  said  statutory 
requirement,  it  is  insisted  that  whoever  represented  the 
public  bodies  and  municipalities  at  said  hearing  could 
not  waive  said  statutory  requirement. 
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19.  Because  the  present  application  of  the  City  of 
Bayonne  is  not  for  the  purpose  of  supplying  Bayonne, 
even  for  an  indefinite  time,  but  for  the  purpose  of  specu- 
lating in  water  and  obtaining  the  control  of  a  water- 
shed for  its  own  purposes. 

20.  Because  it  is  premature  to  destroy  the  Ramapo 
Valley  with  all  its  beautiful  villas  and  residences,  with 
all  its  factories,  school-houses  and  other  buildings,  with- 
out first  exhausting  the  Wanaque  Watershed  and  the 
Passaic  Valley  "Watershed  that  are  in  use  and  to  be  used 
for  an  indefinite  time  to  come. 

21.  Because  the  Acts  of  the  Legislature  under  which 
the  ( !ity  of  Bayonne  assumes  its  jurisdiction  to  make  this 
application  is  not  of  sufficient  authority  for  the  applica- 
tion to  be  made. 

22.  Because  the  City  of  Bayonne  in  its  present  appli- 
cation must  not  only  obtain  the  consent  of  the  North 
Jersey  AVater  Supply  Commission,  but  must  operate 
through  that  body  in  the  construction  of  the  work  neces- 
sary to  obtain  said  supply. 

23.  Because  Chapters  70  and  71  of  the  Public  Laws 
of  1916,  conferred  upon  the  two  district  water  supply 
commissions  all  powers  requisite  to  enable  any  munici- 
pality to  obtain  a  water  supply  and  thereby  repealed  any 
powers  theretofore  possessed  by  the  State  Board  of  Con- 
servation and  Development,  except  to  consent  or  refuse 
any  application  for  water.  And  that  Section  6  of  the 
Act  of  1916  empowers  the  district  water  supply  commis- 
sion to  obtain  the  consent  of  the  State  Water  Supply 
Commission,  or  its  successor,  after  giving  due  notice  of 
hearing. 
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24.  Because  according-  to  said  Section  6  such  notice 
of  hearing-  before  the  Board  of  Conservation  and  Devel- 
opment to  give  consent,  must  be  at  least  by  one  insertion 
in  a  newspaper  printed  and  published  in  each  of  the 
Counties  lying  within  said  water  supply  district,  which 
was  not  done.  And  said  approval  does  not  set  forth  this 
jurisdictional  fact.  Notice  of  the  hearing  before  the 
Board  of  Conservation  and  Development  was  not  pub- 
lished in  a  single  Bergen  County  newspaper,  where  the 
Ramapo  River  is  and  where  the  dam  and  reservoir  are 
to  be  constructed.  And  said  approval  does  not  set  forth 
this  jurisdictional  fact.  The  Act  of  1907  was  not  observed 
which  directs  the  publication,  by  the  Board  of  Conserva- 
tion and  Development,  of  notice  to  be  published  in  the 
vicinity,  meaning  the  vicinity  where  the  proposed  dam 
and  reservoir  are  to  be  constructed. 

'2').  Because  under  the  provisions  of  Pamphlet  Law. 
1917,  page  319,  known  as  the  Home  Rule  Act,  under  Sec- 
tion 31  and  acts  supplemental  and  amendatory  thereof, 
the  powers  and  authority  of  the  district  water  supply 
commissions  shall  not  be  affected  by  any  provision  of  the 
Home  Rule  Act,  under  which  Act,  the  application  of  the 
City  of  Bayonne  was  made. 

26.  Because  the  City  of  Bayonne  surrenders  its 
powers  by  accepting  this  grant  with  such  conditions. 

27.  Because  the  notice  of  the  meeting  of  the  Board 
of  Conservation  and  Development  on  February  21,  1921, 
to  consider  the  above  application  of  the  City  of  Ba- 
yonne, published  and  mailed  to  various  parties  in  inter- 
est, called  for  a  diversion  of  100  million  gallons  of  water 
daily,  which  on  the  day  of  the  meeting  was  changed  to 
.10  million  gallons  daily,  and  the  proceedings  were  con- 
tinned  on  this  amended  application,  without  any  further 
notice  <)]•  publications. 
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28.  Because  there  were  meetings  of  said  Board  of 
Conservation  and  Development,  where  this  application 
was  heard  and  considered,  when  there  was  not  a  quorum 
of  the  Board  present. 

29.  Because  the  said  Board  of  Conservation  and  De- 
velopment has  not  determined  as  by  law  it  is  required  to 
do,  that  the  proposed  plans  will  not  cause  a  reduction  of 
the  dry  season  How  of  the  Ramapo  River  and  of  other 
streams  to  an  amount  likely  to  produce  unsanitary  condi- 
tions or  otherwise  unduly  injure  public  or  private  inter- 
ests but  have  left  the  determination  of  this  question  as 
shown  by  condition  D  under  paragraph  1  of  said  pur- 
ported approval  to  the  future,  by  providing  that  the 
amount  of  water  to  be  let  down  below  the  dam  may  lie 
increased  or  decreased  as  the  judgment  of  the  Board 
from  time  to  time  shall  determine. 

30.  Because  the  said  Board  of  Conservation  and  De- 
velopment may  not  as  a  part  of  its  approval  of  the  right 
of  a  municipality  seeking  to  develop  a  water  supply  pro- 
vide that  said  municipality  shall  supply  other  municipali- 
ties with  water  on  terms  to  be  fixed  by  the  said  Board  of 
Conservation  and  Development  and  may  not  as  a  condi- 
tion for  the  development  of  a  water  supply  provide  that 
a  greater  supply  than  may  be  needed  by  said  applying 
municipality  be  provided  in  the  future  at  the  cost  of  said 
municipality  in  the  interest  of  other  municipalities. 

31.  Because  the  said  Board  of  Conservation  and  De- 
velopment may  not  require  as  a  condition  precedent  to 
the  diversion  of  waters  for  a  municipal  supply,  that  said 
municipality  shall  surrender  its  rights  and  sell  all  of  its 
property  acquired  for  said  development  whenever  the 
State  or  any  board,  body  or  commission  empowered  to 
acquire  or  consolidate  existing  public  water  supplies  shall 
so  determine. 
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32.  Because  the  said  Board  of  Conservation  and  De- 
velopment has  no  right  to  grant  an  approval  which  is 
subject  to  divestiture  upon  violation  of  certain  conditions 
attached  to  such  approval  and  involving  the  forfeiture 
of  all  rights  and  privileges  thereunder,  irrespective  of 
the  moneys  invested  in  said  work  in  good  faith  by  said 
applying  municipality. 

33.  Because  the  City  of  Bayonne  may  not  independ- 
ently proceed  to  develop  a  water  supply  at  the  expense  of 
the  City  in  excess  of  the  necessity  of  said  City  and  the 
reasonably  anticipated  public  use  of  said  supply  by  said 

City. 

34.  Because  by  its  acceptance  of  condition  B  of  Para- 
graph 1,  of  the  purported  approval  the  present  City 
Commission  purports  to  bind  future  City  Commissions  to 
the  construction  upon  the  demand  of  the  said  Board  of 
Conservation  and  Development  at  some  undetermined 
date  in  the  future  of  an  enlarged  water  supply  develop- 
ing the  said  Ramapo  watershed  to  its  maximum  economic 
capacity. 

35.  Because  the  City  of  Bayonne  has  no  right  to 
assent  to  the  sale  by  the  City  of  Bayonne  at  a  cost  less 
than  the  cost  to  itself,  for  the  benefit  of  other  municipali- 
ties and  at  the  expense  of  the  citizens  of  Bayonne,  of 
waters  developed  by  said  proposed  water  supply  and  not 
used  by  the  City  of  Bayonne. 

36.  Because  the  City  of  Bayonne  has  no  right  to  agree 
to  the  sale  of  a  municipal  water  supply  constructed  by  it 
and  at  its  expense  at  a  sum  less  than  the  true  value 
thereof. 

37.  Because  the  City  of  Bayonne  has  no  authority  to 
place  upon  the  citizens  of  the  City  the  burden  of  main- 
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taming  a  water  supply  in  excess  of  the  needs  or  the  rea- 
sonably anticipated  use  thereof  by  said  City,  for  the 
benefit  of  other  municipalities  in  the  future,  especially 
where  no  provision  is  made  for  the  recoupment  of  any 
portion  of  the  carrying-  charges  of  such  surplus  supply 
prior  to  its  use  by  others. 

38.  Because  the  City  of  Bayonne  has  no  right  to  con- 
struct a  water  supply  where  the  amount  of  water  to  be 
let  down  from  the  reservoir  into  the  stream  below  is  in- 
definite in  quantity. 

39.  Because  the  City  of  Bayonne  has  no  right  to 
accept  a  purported  approval  which  is  conditional  in  char- 
acter and  to  expend  large  sums  of  money  in  the  develop- 
ment of  a  supply  which  may  be  incapable  of  use  by  revo- 
cation of  the  approval  at  some  future  date. 

Special  Reasons  for  the  Different  Prosecutors. 

Borough  of  Oakland. 

1.  Because  the  maps  and  plans  of  the  City  of  Ba- 
yonne referred  to  in  the  said  approval  of  the  Board  of 
Conservation  and  Development  provided  for  the  erection 
of  a  dam  on  the  Ramapo  River  within  the  corporate  lim- 
its of  the  Borough  of  Oakland,  and  the  construction  of  a 
reservoir  northerly  therefrom  comprising  a  large  part 
of  the  Borough  of  Oakland,  including  a  large  number  of 
highly  developed  and  improved  properties  consisting  of 
residences,  barn  buildings  and  other  structures  and  im- 
provements other  than  the  lands  and  acreage  so  flooded; 
that  all  of  said  properties  so  situate  within  the  proposed 
reservoir  location  will  be  flooded  and  all  the  buildings, 
structures  and  improvements  thereon  destroyed  and  said 
properties  decreased  in  value ;  that  under  the  terms  of 
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the  approval  of  said  Board  the  City  of  Bayonne  is  per- 
mitted to  decrease  the  flow  of  the  Ramapo  River  in  dry 
years  to  ten  million  gallons  of  water  daily  which  would 
injure  all  property  adjoining-  the  Ramapo  River  within 
the  Borough  of  Oakland  below  said  dam  and  cause  the 
same  to  be  decreased  in  value ;  that  the  construction  of 
said  reservoir  and  dam  will  injure  all  that  part  of  the 
Borough  of  Oakland  adjoining  said  reservoir  and  cause 
the  same  to  be  decreased  in  value;  that  said  decrease  in 
valuation  of  said  properties  will  cause  a  decrease  in  the 
amount  of  taxes  now  received  by  said  Borough  there- 
from and  a  loss  to  the  Borough  of  Oakland. 

2.  Because  if  the  approval  of  the  said  Board  is  per- 
mitted to  stand  in  its  present  form  the  waters  of  the 
Ramapo  River  as  the  same  flow  through  the  Borough  of 
Oakland  and  the  waters  in  the  said  reservoir  will  become 
so  low  for  a  large  portion  of  the  year  as  to  be  a  menace 
to  the  health  and  comfort  of  the  residents  of  said  Bor- 
oua,'h  in  the  vicinity  of  said  river  and  reservoir. 


lS' 


B0R0XTGH  OF   PoMPTOX   LAKES. 

1.  Because  the  Borough  of  Pompton  Lakes  has  con- 
tract for  the  purchase  of  Pompton  Lakes  and  the  soil 
beneath,  which  lakes  receive  their  waters  from  the  Ram- 
apo River.  That  said  Borough  has  erected  a  power  plant 
at  the  foot  of  said  lakes  which  is  used  for  the  purpose 
of  manufacturing  electric  light  for  the  use  of  the  inhabi- 
tants of  said  Borough,  and  that  for  that  purpose  the  said 
Borough  has  been  to  and  will  be  to  an  expense  of  at  least 
$200,000.  That  in  order  to  furnish  the  requisite  power 
to  manufacture  said  electricity,  it  requires  at  least  forty 
million  gallons  of  water  daily,  and  that  the  approval  of 
the  Board  of  Conservation  and  Development  provides 
that  the  City  of  Bayonne  shall  maintain  in  the  stream 
below  the  dam  a  flow  of  at  least  fifteen  million  gallons 
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daily  at  all  times,  provided,  however,  that  in  dry  years, 
this  flow  may  be  increased  or  decreased  as  the  occasion 
may  require,  and  that  if  such  requirement  is  observed 
and  less  than  40  million  gallons  flow  below  said  dam,  it  is 
maintained  that  it  will  have  the  effect  of  destroying  the 
water  power  of  said  Borough  necessary  to  carry  on  its 
plant  for  the  manufacture  of  electricity  as  aforesaid, 
and  its  plant  will  become  useless  and  valueless. 

2.  Because  there  is  no  provision  in  said  approval 
to  compensate  the  Borough  for  damage  for  the  destruc- 
tion of  its  plant. 

LUDO  WiLKENS,  DOIXG  BUSINESS  AS  WlLKENS  BROS. 

1.  Because  Ludo  Wilkens,  doing  business  as  Wilkens 
Bros,  at  Oakland,  Bergen  County,  Xew  Jersey,  as  manu- 
facturers, importers  and  dealers  in  hair  and  fibres,  says 
that  his  property  of  forty-two  acres  is  on  the  banks  of 
the  Ramapo  River,  situated  immediately  below  the  dam 
to  be  constructed  by  the  City  of  Bayonne,  and  that  his 
factory  is  run  and  dependent  upon  the  power  obtained 
from  the  flow  of  said  river,  and  the  effect  of  the  con- 
struction of  said  dam  and  the  diversion  of  said  waters 
would  be  to  destroy  his  plant  and  put  him  out  of  business. 

2.  Because  if,  according  to  said  approval  of  the  Board 
of  Conservation  and  Development,  a  flow  of  not  more 
than  fifteen  million  gallons  is  to  be  maintained  below 
said  dam,  he  will  not  be  enabled  to  get  sufficient  power 
to  run  his  business  upon  which  he  entirely  relies  for  that 
purpose. 

3.  Because  nowhere  in  said  approval  are  his  prop- 
erty rights  and  interests  in  any  way  protected. 
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4.  Because  the  maintenance  of  fifteen  million  gal- 
lons of  water  daily  below  said  dam  would  not  only  create 
a  public  nuisance,  but  would  be  especially  injurious  to 
him  by  reason  of  the  situation  of  his  property  and  would 
render  valueless  his  business. 

5.  Because  he  did  not  waive  or  consent  to  permitting 
the  above  Board  of  Conservation  and  Development  to 
take  longer  time  in  which  to  come  to  its  decision  and  file 
its  report  then  in  ninety  days,  as  required  by  the  Stat- 
ute, although  he  appeared  in  person  at  the  hearings  of 
the  above  Board  in  the  above  matter. 

County  of  Beegex. 

1.  Because  the  Ramapo  Biver  whose  waters  are  to 
be  diverted  according  to  the  approval  of  the  Board  of 
Conservation  and  Development  in  the  above  matter,  has 
its  rise  in  Orange  County  near  Monroe,  New  York,  and 
flows  into  the  State  of  New  Jersey,  at  Suffern,  New  York, 
and  thence  through  the  Township  of  Hohokus  and  the 
Borough  of  Oakland,  which  are  entirely  within  Bergen 
County,  and  that  the  diversion  of  the  waters  of  the  said 
Bamapo  River  by  the  construction  of  a  lake  six  and  one- 
half  miles  long  and  three-quarters  of  a  mile  wide,  tak- 
ing up  eighteen  hundred  acres  of  land  in  said  County 
of  Bergen,  would  do  serious  injury  to  the  property  of 
the  said  Township  of  Hohokus  and  the  Borough  of  Oak- 
land, and  affect  the  ratables  thereof  to  the  injury  .of  the 
County  of  Bergen. 


•sv 


2.  Because  said  approval  takes  away  the  opportunity 
of  various  boroughs,  townships  and  municipalities  in 
Bergen  County  to  obtain  a  sufficient  water  supply  which 
would  seriously  affect  the  population  and  the  value  to 
property  in  said  County  of  Bergen. 
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3.  Because  according-  to  said  approval,  if  a  flow  of 
fifteen  million  gallons  daily  is  maintained  below  the 
dam  to  be  constructed  which  may  be  reduced  to  ten  mil- 
lions or  even  less,  would  create  a  iiuisance  and  would  be 
injurious  to  the  inhabitants  and  the  property  in  said 
County  of  Bergen  and  would  very  much  reduce  the  rat- 
ables  of  the  property  of  individual  owners  and  others 
on  the  shores  of  said  Ramapo  River  within  the  limits 
of  the  County  of  Bergen. 

4.  Because  within  the  borders  of  said  reservoir  to 
be  constructed,  under  the  above  approval,  there  are  now 
situated  some  of  the  most  costly  residences  and  finest 
villas  in  said  county  and  certain  factories  which  were 
a  source  of  great  income  to  the  County  of  Bergen,  all  of 
which  would  be  very  much  lessened,  if  not  altogether  de- 
stroyed, to  the  injury  of  the  said  County  of  Bergen. 

5.  Because  there  is  no  provision  in  said  approval 
for  damage  for  the  destruction  of  its  Roads  nor  any 
provision  to  provide  for  their   reconstruction. 

County  of  Passaic. 

1.  Because  the  said  Ramapo  River,  whose  waters 
are  to  be  diverted,  by  reason  of  the  above  approval, 
flows  through  a  portion  of  the  County  of  Passaic  until 
it  reaches  Mountain  View  in  said  County  and  thence 
flows  into  the  Passaic  River  in  the  vicinity  of  Mountain 
View,  and  the  approval  of  the  above  Board  if  carried 
out  would  cause  a  flow  of  at  least  fifteen  million  gallons 
of  water  daily  below  the  dam,  which  may  be  decreased  to 
ten  million  gallons  daily,  and  that  figure  even  decreased, 
which  would  result  in  a  nuisance  below  the  'dam  and 
along  the  shores  of  the  Ramapo  River  through  the  County 
of  Passaic,  as  aforesaid,  and  would  much  reduce  the  rat- 
ables  from  the  property  of  individual  owners  and  others 
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on  the  shores  of  said  Ramapo  River,  within  the  limits 
of  the  Comity  of  Passaic,  to  the  injury  of  said  County 
of  Passaic. 

'2.  Because  the  big  cities  of  this  county  like  Paterson, 
Passaic  and  Clifton  are  deprived  of  the  opportunity  to 
get  a  water  supply. 

Board  of  Education  of  the  Township  of  Hohokus. 

1.  Because  the  maps  and  plans  of  the  City  of  Ba- 
yonne referred  to  in  said  approval  by  the  Board  of  Con- 
servation and  Development,  show  the  reservoir  to  be  con- 
structed to  include  the  property  of  the  Board  of  Educa- 
tion, the  schoolhouse  and  school  property,  of  the  Board 
of  Education  of  the  Township  of  Hohokus,  at  Darlington, 
comprising  a  tract  of  about  one  acre,  with  a  stone  build- 
ing erected  thereon  of  the  value  of  Forty  thousand  dol- 
lars which  will  be  totally  destroyed  by  the  construction 
(if  said  reservoir,  said  property  being  located  entirely 
within  the  flow  lines  thereof. 

2.  Because  the  Board  of  Education,  aforesaid,  is  a 
municipal  corporation  and  there  is  no  provision  in  the 
approval  of  the  said  Board  of  Conservation  and  Develop- 
ment of  the  said  application  of  the  City  of  Bayonne,  to 
compensate  the  Board  of  Education  for  the  damages 
sustained  by  and  through  the  construction  of  said 
reservoir. 

Township  of  Hohokus. 

1.  Because  the  maps  and  plans,  presented  by  the 
City  of  Bayonne,  in  its  application,  show  that  nine-tenths 
of  the  area  of  the  Reservoir  to  be  built  are  within  the 
limits  of  the  Township  of  Hohokus.  That  within  the 
limits  of  said  proposed  reservoir  there  a  large  number 
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of  highly  developed  and  improved  properties,  and  many 
fine  residences  and  other  structures  and  improvements; 
that  said  reservoir  would  eliminate  said  buildings  and 
cover  said  lands  and  cause  them  and  the  valuable  prop- 
erty adjoining  the  flooded  area  to  greatly  decrease  in 
value;  that  the  decrease  in  value  would  cause  a  serious 
loss  in  the  amount  of  taxes  now  received  by  the  Township 
of  Hohokus  from  said  properties. 

2.  Because  all  that  part  of  the  Township  of  Hohokus 
known  as  the  village  of  Mahwah  has  developed  rapidly 
in  recent  years  and  that  there  are  mountain  streams  in 
the  vicinity  capable  of  supplying  Mahwah  and  other  mu- 
nicipalities in  said  Township  which  would  be  destroyed 
by  the  construction  of  this  reservoir. 

3.  Because  in  the  flooded  area  of  said  reservoir  in 
said  Township,  there  are  many  public  roads,  which  will 
be  destroyed,  and  there  is  no  provision  in  the  approval 
to  compensate  the  Township  for  the  damages  sustained, 
by  the  wiping  out  of  said  highways,  or  for  the  relocation 
of  the  same  and  the  construction  of  other  means  of  com- 
munication for  that  part  of  the  Township  isolated  and 
cut  off,  by  the  construction  of  said  reservoir. 

Henry  0.  Havemeyer,  et  ads. 
Henry  0.  Havemeyer  and  wife. 

1.  Because  Henry  0.  Havemeyer  and  wife,  own  an 
estate  located  on  the  Ramapo  River  near  Mahwah  of 
1050  acres,  extending  from  within  the  Ramapo  Moun- 
tains, southerly  across  the  Ramapo  River  and  Valley; 
that  all  of  the  buildings  on  said  Estate,  are  located  within 
the  flooded  district,  as  shown  on  said  maps  and  plans 
and  will  be  entirely  destroyed;  that  said  reservoir  will 
cut  off  access  to  the  mountain  lands,  and  will  render  them 
valueless:  that  no  provision  is  made  in  said  approval  for 
damage  to  said  property  nor  for  access  to  said  mountain 
lands. 
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Emerson  McMillan. 

1.  Because  Emerson  McMillan  owns  1100  acres, 
where  he  now  resides,  at  Darling-ton,  in  the  Ramapo 
Valley,  in  the  Township  of  Hohokus,  adjoining  the  lands 
of  Henry  0.  Havemeyer  and  extending  across  the 
Ramapo  River;  that  a  large  part  of  said  acreage,  and  a 
number  of  buildings,  including  the  residences,  are  located 
within  the  Hooded  district  and  that  the  construction  of 
the  reservoir  as  contemplated,  will  totally  destroy  said 
buildings  and  disintegrate  the  estate;  that  on  said  estate, 
there  is  a  100  million  gallon  reservoir  of  pure  water, 
which  supplies  water  to  all  parts  of  the  estate,  which 
will  be  destroyed;  that  access  to  part  of  said  estate  will 
be  cut  off;  that  in  said  approval  of  said  Board  of  Con- 
servation and  Development,  there  is  no  provision  for 
damages;  no  provision  for  a  water  supply  to  take  the 
place  of  the  one  destroyed,  nor  any  provision  for  proper 
access  to  whatever  part  of  the  estate  that  may  he  left. 

Stephen  Birch  and  the  Ramapo  Development 
Company. 

1.  Because  the  Ramapo  Development  Company  owns 
863  acres,  near  Mahwah  extending  across  the  Ramapo 
River  and  Valley;  that  a  large  part  of  said  acreage  and 
a  number  of  buildings  thereon  are  located  within  the 
flooded  area,  as  shown  on  the  said  maps  and  plans,  all 
of  which  buildings  and  property  will  he  destroyed;  that 
the  construction  of  said  reservoir  will  cut  off  access  to 
its  mountain  lands,  where  the  company  lias  built  a  reser- 
voir, which  supplies  pure  water  to  all  parts  of  the  es- 
tate; that  access  is  cut  off  the  parts  of  said  estate,  and 
great  damage  done,  which  is  not  provided  for  in  said 
approval;  no  provision  for  proper  access  to  parts  of  the 
estate  that  may  he  left  and  no  provision  for  a  water  sup 
ply  to  take  the  place  of  the  one  destroyed. 
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NEW  JERSEY  SUPREME  COURT. 
June  Term,  1922. 


( )n  Certiorari. 


The  Borotjgb  of  Oakland,  et  als., 

Prosecutors, 
v. 

Board  of  Conservation  and  Develop- 
ment and  The  (  Vrv  of  Bayonne, 
Defendants. 


Argued   October   18,   1922;   Decided   November   3rd, 
1922. 

Before  Justice  Black  under  the  Statute. 

For  the  Prosecutors,  Messrs.  J.  W.  &  E.  A.  Deyoe. 

Messrs.  Francis  Scott,  Edward  T.  Merrey,  Clar- 
ence Mabie,  Fred  YV.  Van  Blarcom,  Spaulding 
Frazer,  Frank  H.  Sommeb  and  John  W. 
Griggs. 

For  the  Defendant,  the  City  of  Bayonne,  Mr.  A.  A. 

Mklnikki:  and  John  Milton. 

For  the  Defendant,  Board  of  Conservation  and  De- 
velopment, Thomas  McCran,  Attorney  General, 
and  William  Newcorn,  Assistant  Attorney 
General. 

The  opinion  of  the   Court   was  delivered  by 
Black,  J. : 

The  public  nature  of  this  case  makes  a  prompt  de- 
cision of  more  importance,  than  the  form  in  which  such 
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decision  might  be  cast.  It  will  therefore,  be  merely  sug- 
gested in  the  briefest  possible  way,  the  grounds  upon 
which  the  decision  rests. 

The  writs  in  the  case  were  issued  to  review  the  ap- 
proval or  consent  by  the  Board  of  Conservation  and  De- 
velopment of  the  application  of  the  City  of  Bayonne, 
for  a  supply  of  water,  for  that  city,  from  the  Ramapo 
Biver.  Such  consent  and  approval  is  dated  March  23, 
1922.     To  which  conditions  are  attached. 

Forty  reasons  are  filed  for  the  reversal  of  such  con- 
sent, which  are  common  to  all  the  prosecutors,  then, 
twelve  of  the  prosecutors,  each  file  additional  reasons, 
special  to  each  prosecutor,  twenty-six  in  number. 

It  seems  hardly  necessary  or  desirable  to  discuss 
these  reasons  seriatim. 

The  first,  in  importance  is,  the  Board  of  Conserva- 
tion and  Development  had  no  jurisdiction  in  the  premises 
to  consider  or  deal  with  the  application  of  the  City  of 
Bayonne,  therefore,  the  application  should  have  been 
dismissed  by  the  Board. 

This,  of  course,  involves  an  examination  and  con- 
sideration of  the  statutes,  under  which  the  Board  of 
Conservation  and  Development  was  created  and  under 
which  it  purports  to  have  acted.  The  jurisdiction  to  act 
must  be  found  in  the  statutes.  The  initial  legislation  of 
the  state,  providing,  a  method  by  which  municipal  cor- 
porations may  obtain  the  permission  of  the  State  to 
divert  water  from  a  "new  or  additional"  source  of  sup- 
ply is  P.  L.  1907,  p.  (i33,  chap.  252.  This  act  created  a 
State  "Water  Supply  Commission.  Section  three  pro- 
vides a  procedure,  that  is  to  be  followed  by  municipal 
corporations  desirous  of  taking  advantage  of  the  statute. 
By  a  supplement,  P.  L.  1919,  p.  551;  the  jurisdiction  of 
the  Board  was  extended  to  sub-surface  sources  of  water, 
re-enacting  several  sections  of  the  original  act  including 
section  three.     By  the  act,  P.  L.  1915,  p.  42(J  a  depart- 
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ment  of  conservation  and  development  was  established 
under  which,  the  Board  of  Conservation  and  Develop- 
ment was  created,  by  the  terms  of  the  act,  that  board, 
"shall  succeed  and  exercise  all  the  rights  and  powers 
and  "perform  all  the  duties  now  exercised  and  per- 
formed by  or  conferred  "and  charged  upon  the  State 
Water  Supply  Commission."  The  act  also  provides,  sec- 
tion seven;  the  Board,  "shall  have  full  control  "and  di- 
rection of  all  state  conservation  and  development  projects 
"and  of  all  work  in  any  way  relating  thereto,  except 
such  work  as  "is  conferred  upon  oilier  boards,  not  in- 
cluded within  the  provisions  of  this  act;"  Society  &c.  v. 
Board  of  Conservation  and  Development,  90  X.  J.  L. 
469,  affirmed  91  ib.  718. 

It  is  conceded,  that  up  to  and  after  the  passage  of 
this  statute,  the  Board  had  jurisdiction  to  act  upon  a 
petition  presented  in  accordance  with  the  statutes.  But 
the  attack  or  argument  is,  by  the  statute  P.  L.  1916,  p. 
129,  chap.  71,  under  which  two  water  supply  water  dis- 
tricts were  created,  one  to  be  known,  as  the  North  Jersey 
Water  Supply  District,  the  other  the  South  Jersey  Water 
Supply  District,  the  former  statutes  were  repealed.  A 
new  scheme  and  a  new  method  of  procedure  were  estab- 
lished, conferring  upon  the  new  commissioners,  in  each 
District,  when  appointed  by  the  Governor  respectively,  the 
jurisdiction  and  authority,  heretofore  conferred  upon  the 
State  Water  Supply  Commission  and  its  successor,  the 
Board  of  Conservation  and  Development.  The  sixth  sec- 
tion however,  provides,  that  the  District  Water  Supply 
Commission  must  obtain  the  consent  of  the  State  Water 
Supply  Commission  or  its  successor  to  the  diversion  of 
waters  for  such  water  supply,  notice  must  be  given  to 
obtain  such  consent  after  a  hearing.  By  section  twenty- 
two,  it  is  provided,  "all  acts  and  parts  of  acts  heretofore 
passed  inconsistent  with  the  terms  and  provisions  of 
this  act  or  granting  to  the  State  Water  Supply  Commis- 
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sion  or  its  successors  in  authority  the  powers  in  this  act 
granted  to  the  boards  of  district  water  supply  commis- 
sions, when  created  as  herein  provided,  are  hereby  re- 
pealed." 

The  problem  therefore  for  solution  under  this  topic 
is — is  there  a  repealer  either  impliedly  or  expressly,  by 
the  act  P.  L.  1916,  p.  129  of  such  powers  and  procedure 
of  the  Board  of  Conservation  and  Development,  as  is 
contained  in  section  three  of  P.  L.  1907,  p.  (i.34  and  P.  L. 
1910,  p.  552  ? 

The  Courts  do  not  favor  repealers  by  implication. 

Landis  v.  Landis,  39  X.  J.  L.  277 ;  Ruckman  v.  Ransom, 
35  i.  b.  567.  Terrone  v.  Harrison,  87  ib.  544.  An  implied 
repealer  may  lie  dismissed  with  the  suggestion,  that  when 
two  entirely  different  schemes  or  methods  of  procedure 
are  provided  for  by  the  two  acts,  it  will  be  presumed,  that 
the  Legislature  was  cognizant  of  that  fact  and  the  latter 
act  was  passed  with  full  knowledge  of  all  existing  statutes 
on  the  same  subject.  If  it  was  intended  on  such  an  im- 
portant subject  to  destroy  the  one,  it  would  have  said  so 
by  express  words.  Is  section  twenty-two  an  express 
repealer?  It  speaks  of  acts  inconsistent — The  dictionary 
meaning  of  inconsistent  is  logically  incompatible, — con- 
tradictory— inharmonious — 1  Words  &  Phrases,  p.  3511. 
The  methods  of  procedure  are  not  inconsistent.  They 
are  different,  it  is  true,  but  they  may  exist  side  by  side. 
In  the  first,  the  Board  has  to  "either  approve  such  appli- 
cation, reject  it  entirely,  or  approve  the  same  subject  to 
such  reasonable  terms  and  conditions  as  the  Commission 
may  prescribe." 

Under  the  act  P.  L.  1916,  p.  129,  a  different  scheme 
with  more  details  is  provided  for,  the  act  also,  provides, 
that  no  thing  can  lie  done  without  tirst  obtaining  the  con- 
sent of  the  State  Water  Supply  Commission  or  its  sue 
cessor.  Nor  can  it  be  said,  the  powers  are  the  same, 
because,  the  later  act,  so  to  speak,  provides,  for  a  local 
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scheme  of  official  arbitration,  between  municipalities  with 
conflicting  claims.  These  District  Boards  have  no  dis- 
cretionary power  relating  to  the  conservation  and  distri- 
bution of  water.  The  consent  of  the  State  Board  must 
first  be  obtained,  it  is  purely  a  permissive  statute.  So, 
there  is  no  express  repealer.  This  much  may  be  inferred, 
inferentially,  at  least,  from  a  reading  of  the  cases  of  City 
of  New  Brunswick  v.  The  Board  of  Conservation  and 
Development,  94  N.  J.  L.  46,  affirmed  ib.  558;  Fagan  v. 
Mayor  &c.  Borough  of  Wharton,  95  ib.  254. 

This  result  renders  unnecessary  a  consideration  of  the 
act  P.  L.  1916,  p.  129,  from  the  viewpoint  of  its  alleged 
unconstitutionality.  It  is  next  urged,  the  consent  is  null 
and  void,  because,  the  Board  of  Conservation  and  Devel- 
opment did  not  act  and  give  its  consent  within  ninety 
days  from  the  filing  of  the  application,  as  required  by  the 
Statute.  The  application  was  filed  February  21,  1921. 
The  approval  is  dated  March  23,  1922.  It  is  sufficient,  on 
this  point  to  say,  the  naming  of  the  time  of  performance 
in  a  statute  is  not  a  limitation  of  authority,  unless  the 
Statute,  itself  contains  such  words.  Botti  v.  McGovern, 
118  Atl.,  p.  107. 

The  statute  P.  L.  1907,  p.  633,  chap.  252,  specifically 
provides  that,  "The  decisions  of  the  commission  shall  at 
all  times  be  subject  to  review  by  the  courts  for  reasonable- 
ness, legality  and  form. ' ' 

The  next  ground  for  attack  is,  the  consent  is  unreason- 
able. It  is  illegal.  It  is  not  in  form.  These  points  are 
argued  under  eight  heads  in  one  brief  and  nine  in  another 
with  an  ingenuity,  a  resourcefulness  and  skill,  that  excites 
admiration,  even  though,  the  argument  does  not  produce 
conviction.  The  application  and  the  consent  are  critically 
and  minutely  analyzed.  But  the  principles  underlying  a 
determination  of  this  case,  which  must  be  applied  to  the 
facts  in  the  record  have  been  carefully  considered,  formu- 
lated and  promulgated  by  our  Courts  in  such  cases,  as, 
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the  Borough  of  Collingswood  v.  Water  Supply  Co.,  84 
N.  J.  L.  104  affirmed  85  ib.  673.  City  of  New  Brunswick 
v.  Board  of  Conservation  and  Development,  94  ib.  46; 
affirmed  ib.  558 ;  Society  &c.  v.  Board  of  Conservation  and 
Development,  90  ib.  469 ;  affirmed  91  ib.  718 ;  State  v.  City 
of  Trenton,  117  Atl.,  p.  158. 

It  would  serve  no  useful  purpose  at  this  time  to  fur- 
ther discuss  in  detail,  the  evidence  in  the  record  and  the 
argued  points  in  the  briefs,  suffice  it  to  say,  that  after 
a  consideration  of  the  above  cited  cases,  the  reasons  filed, 
the  points  urged  and  the  testimony,  the  conclusion  is 
reached,  that  the  grounds  of  attack  are  without  sufficient 
legal  merit  to  set  aside  the  consent  and  approval  under 
discussion. 

This  court  said  in  reference  to  this  state  tribunal,  in 
the  case  of  Collinswood  v.  Water  Supply  Commission, 
84  X.  J.  L.  112 ;  its  findings  should  not  be  reversed  unless 
unwarranted  in  law,  or  unfounded  in  fact,  or  unless  a 
discretionary  power  has  been  plainly  abused. 

It  is  next  urged,  the  consent  is  unreasonable,  because, 
it  does  not  adequately  protect  the  public  interest,  the 
public  property  of  the  municipalities  immediately  af- 
fected, by  the  construction  and  operation  of  the  proposed 
reservoir — or  the  properly  rights  of  the  prosecutors, 
therefore,  it  is  in  violation  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  and  the  State 
Constitution,  which  forbids  the  taking  of  property  with- 
out just  compensation  and  without  due  process  of  law. 
The  answer  to  this  is,  it  is  amply  provided  for  in  the 
Eminent  Domain  Statutes.  The  burden  under  the  law, 
is  upon  the  City  of  Bayonne  to  acquire  the  rights  of  all 
the  parties,  whether  individual,  private  corporations  or 
municipal  corporations,  that   is  necessary  for  the  con- 
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struction  and  development  of  the  watershed  and  dam. 
Before  the  City  can  begin  the  development  it  must  ac- 
quire these  rights  under  the  Eminent  Domain  Statutes 
made  and  provided  for  this  particular  purpose.  There- 
fore, the  property  rights  of  the  Prosecutors  are  in  no 
wise  affected.     The  water  is  the  property  of  the  State. 

It  is  next  urged  on  behalf  of  some  residents  and  tax 
payers  of  the  City  of  Bayonne,  that  the  approval  and 
consent  lacks  statutory  authority  for  its  enactment  in 
its  present  form.  It  is  indefinite.  These  points  have  been 
considered  and  disposed  of. 

Next  it  is  urged,  the  action  of  the  Commissioners  of 
the  City  of*  Bayonne  is  ultra  vires.  This  is  fully  an- 
swered by  a  reference  to  the  Home  Rule  Act,  Art.  32, 
P.  L.  1917,  p.  129,  pars.  1  to  3 ;  P.  L.  1917,  p.  463. 

What  this  court  said  upon  the  subject  of  a  water 
supply,  which  was  then  under  attack  is  both  instructive 
and  pertinent,  in  the  case  of  Van  Reipen  v.  Jersey  City, 
58  N.  J.  L.  262,  268.  A  reading  of  the  consent  and  ap- 
proval, which  is  Exhibit  G,  and  the  testimony  satisfies  me, 
the  Board  of  Conservation  and  Development  observed 
and  complied  with  the  Statutes  under  which  it  attempted 
to  act.  The  conditions  thereto  attached  nos.  one,  A.  B. 
C.  D.  and  E.  Nos.  2  and  3 — were  such  as  the  Board  had 
the  power  to  make  under  the  statute.  Such  conditions 
were  reasonable,  in  form  and  for  the  protection  of  the 
public. 

Society  &c.  v.  Board  of  Conservation  &  Development, 
90  N.  J.  L.  469  affirmed  91  ib.  718. 

The  consent  or  approval  of  the  Board  of  Conservation 
and  Development  brought  up  by  the  writs  of  certiorari 
is  affirmed. 
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The  Borough  of  Oakland,  et  al., 

Appellants, 


v. 


The  Board  of  Conservation  and  De- 
velopment  of   the   State   of   New 
Jersey  and  the  City  of  Bayonne, 
Respondents. 


Argued  March  7,  1923— Decided  September  21,  1923. 

On  appeal  from  the  Supreme  Court,  -whose  opinion 
is  reported  ante,  p.  99. 

For  the  appellants,  J.  W.  &  E.  A.  DeYoe,  Francis 
Scott,  Edward  F.  Merrey,  Clarence  Mabie, 
Fred  W.  Van  Blarcom,  Spaulding  Frazer, 
Frank  H.  Sommer  and  John  AY.  Griggs. 

For  the  respondent  board  of  conservation  and  de- 
velopment, Thomas  McCran,  attorney-general, 
and  William  Xewcorn,  assistant  attorney-gen- 
eral. 

For  the  City  of  Bayonne,  John  Milton  and  Aaron 
A.  Melnikee. 

The  opinion  of  the  court  was  delivered  by 
Kalisch,  J. : 

The  questions  which  are  presented  for  determination 
grow  out  of  the  action  of  the  board  of  conservation  and 
development  in  granting  its  consent  to,  and  approval  of, 
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the  application  and  plans  presented  to  it,  by  the  city  of 
Bayonne,  on  the  latter 's  written  application,  filed  with 
the  board  on  February  21st,  1921,  for  the  diversion  of 
fifty  million  gallons  of  water  daily,  to  the  end  that  it  may 
obtain  an  additional  water  supply  from  the  Ramapo  river 
shed,  without  having  first  obtained  the  consent  of  the 
North  Jersey  district  water  supply  commissioners.  The 
East  Jersey  Water  Company  was  and  is  supplying  Ba- 
yonne with  water  taken  from  the  Passaic  river  at  Little 
Falls,  under  a  contract  with  that  municipality,  which 
contract  will  expire  in  1929.  Ramapo  river  is  a  tributary 
of  the  Passaic. 

The  municipality  stated  in  its  application  that  it  was 
made  in  compliance  with  the  provisions  of  chapter  252, 
Pamph.  L.  1907,  p.  635,  and  chapter  304,  Pamph.  L.  1910, 
p.  551  .  The  application  was  originally  for  a  diversion  of 
a  maximum  of  one  hundred  million  gallons  of  water  daily, 
and  was  subsequently  amended  to  fifty  million  gallons. 
The  additional  water  supply  was  to  be  obtained  from  the 
Ramapo  river  watershed,  the  point  of  diversion  being 
located  in  the  valley  below  Suffern,  in  the  State  fo  New 
York,  but  within  the  State  of  New  Jersey,  and  for  the 
purpose  of  supplying  water  to  Bayonne  and  such  other 
municipalities  as  it  may  enter  into  contract  with  for 
water  supplies.  The  application,  after  giving  a  general 
description  of  the  area  of  the  Ramapo  river  watershed 
and  of  the  river,  proceeds  to  state  that  the  latter  is  thirty- 
four  miles  in  length  and  arises  in  Orange  county,  in  the 
State  of  New  York,  and  is  a  branch  of  the  Passaic,  into 
which  river  it  empties;  that  the  general  plan  is  to  con- 
struct a  storage  reservoir  in  the  State  of  New  Jersey, 
below  Suffern,  and  to  convey  the  water  through  pipes  by 
gravity  to  Bayonne.  The  application  further  set  forth 
that  a  survey  of  the  watershed  was  being  made  and  such 
additional  information  as  would  be  obtained  would  be 
furnished  to  the  board  on  the  hearing  of  the  application. 


350 
Court  of  Error*  and  Appeals'  Decision. 

On  February  24,  1921,  the  board  fixed  a  time  and  place 
for  hearing  and  gave  notice  thereof  by  publication  in 
newspapers  printed  in  Hoboken,  Jersey,  Newark  and 
Paterson,  and  not  elsewhere.  It  was  not  until  March  3, 
1921,  ten  days  after  the  filing  of  the  application,  that 
general  data  regarding  the  water  supply  system  was  fur- 
nished. There  was  no  mention  made  in  the  application 
of  any  particular  place  in  Xew  Jersey  where  the  reser- 
voir was  to  be  located,  nor  was  there  any  description 
and  capacity  of  the  proposed  reservoir  given.  The  gen- 
eral data  furnished  ten  days  after  the  filing  of  the  appli- 
cation must  be  resorted  to  in  order  to  obtain  any  informa- 
tion in  that  regard.  There  were  several  hearings  some 
four  or  five,  held  by  the  board,  and  at  which  sessions 
witnesses  were  sworn  and  testified  to  matters  which  were 
deemed  to  be  material  and  pertinent  to  the  inquiry  stirred 
by  the  application  and  necessary  to  be  considered  by  the 
board  in  order  to  properly  determine  whether  or  not  the 
application  should  be  granted.  At  none  of  these  ses- 
sions, it  appears,  were  there  more  than  three  members 
of  the  board  present,  one  session  being  held  by  a  single 
member  alone,  and  the  three  members  who  did  sit,  on 
no  occasion  were  the  same  three  who  sat  at  the  first 
and  succeeding  sessions,  with  the  exception  of  the  hear- 
ing on  July  7,  1921,  when  seven  of  the  eight  members 
comprising  the  board  were  present. 

The  application  of  Bayonne  having  received  the  ap- 
proval and  assent  of  the  board,  its  order  and  the  pro- 
ceedings upon  which  it  was  made  was  brought  for  review 
by  writ  of  certiorari  into  the  Supreme  Court,  and  by  that 
tribunal  affirmed,  and  from  which  judgment  of  affirmance 
this  appeal  is  taken. 

The  principal  contention  for  a  reversal  of  the  judg- 
ment is  that  the  board  of  conservation  and  development 
was  without  jurisdiction  to  entertain  and  consider  Ba- 
yonne's  application,  because  it  appeared  from  the  appli- 
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cation  itself  that  it  was  for  a  new  and  additional  water 
supply  from  a  watershed  other  than  from  which  the 
municipality  was  then  obtaining  its  supply  of  water,  and, 
therefore,  before  such  application  could  be  lawfully  re- 
ceived and  considered  by  the  board,  it  required  the  con- 
sent of  the  North  Jersey  district  water  supply  commis- 
sion, and  no  such  consent  had  been  obtained. 

As  supporting'  this  contention  reliance  is  placed  on 
section  18,  Pamph.  L.  1916,  ch.  71,  p.  139,  which,  among 
other  things,  provides  that  whenever  any  district  com- 
mission should  come  into  existence  under  the  act  it  should 
be  unlawful  for  any  municipality  within  the  district  to 
obtain  any  new  or  additional  water  supply  from  any 
watershed  or  watersheds  other  than  that  from  which  the 
municipality  was  then  obtaining  its  supply,  without  the 
consent  of  the  district  water  supply  commission. 

This  legislation  forces  prominently  to  the  foreground 
the  inquiry  whether  or  not  the  application  of  the  munici- 
pality in  the  present  case  is  for  a  new  and  additional 
water  supply  from  and  watershed  other  than  from  which 
it  is  obtaining  its  present  supply.  If  it  is,  then  consent 
of  the  district  commission  was  a  necessary  and  an  essen- 
tial step  to  be  taken  by  the  applicant  before  it  could  law- 
fully make  its  application  to  the  board.  The  lack  of 
such  consent  would  leave  the  municipality  without  any 
legal  status  to  make  the  application  and  the  board  with- 
out any  jurisdiction  over  the  subject  matter. 

For  the  respondent  it  is  argued  that  section  18  relied 
on  by  the  appellants,  has  been  abrogated  by  virtue  of 
article  32  of  chapter  152  of  the  Home  Rule  act  of  1917 ; 
but  it  is  clear  from  a  plain  reading  of  its  provisions  that 
while  it  is  true  that  much  of  the  machinery  constructed 
and  powers  conferred  by  the  statute  of  1916  was  super- 
seded by  the  statute  of  1917,  the  existence  of  the  two 
district  boards  of  water  supply  commissioners  created 
by  the  statute  of  1916  was  not  thereby  terminated  and 
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their  powers  remained  unimpaired,  except  to  the  extent 
that  they  have  been  extinguished  by  the  later  statute. 
One  of  the  powers  which,  obviously,  did  not  thus  become 
extinct  is  the  power  conferred  on  the  district  boards 
to  consent  or  withhold  consent  where  a  municipality  pro- 
poses to  obtain  a  water  supply  from  a  source  other  than 
from  which  its  present  supply  comes. 

But  it  is  further  insisted  that  even  though  section  18 
is  in  full  force,  nevertheless  it  is  not  applicable  to  the 
situation  presented  by  Bayonne's  application,  because  it 
is  not  seeking  a  new  and  additional  water  supply  from 
any  watershed  or  watersheds  other  than  that  from  which 
its  supply  comes.  In  support  of  this  position  it  is  ar- 
gued that  Bayonne  receives  its  water  supply  from  the 
Passaic,  at  Little  Falls,  under  a  contract  with  the  East 
Jersey  Water  Company,  which  in  turn  obtains  its  water 
supply  from  the  Passaic  river  watershed,  which  is  in  the 
same  area  as  that  of  the  Ramapo  and,  as  a  logical  se- 
quence, the  Ramapo  is  a  component  part  of  the  Passaic 
river,  and,  therefore,  the  application  of  the  municipality 
is  for  an  additional  supply  from  the  original  source.  The 
fallaciousness  of  this  argument  is  apparent.  The  Ram- 
apo river  is  a  tributary  and  not  a  branch  (as  was  sug- 
gested in  the  argument)  of  the  Passaic  river.  As  a  tribu- 
tary it  is  an  independent  stream,  having  its  own  separate 
watersheds.  It  is  a  matter  of  common  knowledge  that 
a  tributary  is,  in  its  nature,  an  independent  stream,  rely- 
ing on  its  own  watersheds  as  sources  of  supply  and 
having  its  outlet  in  some  larger  body  of  water,  whereas 
a  branch  of  a  river  receives  its  water  from  the  stream 
from  which  it  extends  and  is  wholly  dependent  for  its 
supply  and  existence  on  the  parent  river  of  which  it  is 
in  fact  a  component  part,  in  like  manner  as  is  the  branch 
of  a  tree  a  part  of  the  tree  itself.  The  Passaic  river 
has  many  small  tributaries  which  at  one  point  or  another 
contribute  to  its  flow  outside  of  the  Passaic  watersheds. 
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It  does  not  follow,  as  a  logical  sequence,  because  of  that 
fact  that  these  rivers  lose  their  identity  as  independent 
streams,  and  that  thereby  their  watersheds  are  those  of 
the  Passaic  any  more  than  it  would  follow  that  the  Pas- 
saic watersheds  were  also  the  watersheds  of  those  rivers 
emptying-  into  the  Passaic  river.  So  the  only  effect  of 
the  flowing-  of  the  Ramapo  river  in  the  Passaic  and  thus 
mingling-  with  its  water  is  to  render  such  water  from 
the  point  of  entrance,  Passaic  river  water,  and  nothing- 
else.  Therefore,  the  proposal  by  Bayonne  to  dam  the 
Ramapo  above  its  confluence  with  the  Passaic  for  the  pur- 
pose of  supplying  it  with  an  additional  water  supply  is 
manifestly  an  attempt  by  that  municipality  to  secure 
such  supply  of  water  from  a  source  other  than  from 
which  it  is  now  supplied,  without  having  first  obtained 
the  consent  of  the  district  commission.  That  the  munici- 
pality is  seeking  such  new  and  additional  water  supply 
is  not  only  made  clear  by  its  written  application,  but 
also  by  the  proceedings  had  thereunder. 

But,  even  on  the  respondents'  theory  thai  the  appli- 
cation by  the  municipality  was  a  proper  one  to  make, 
without  the  consent  of  the  district  supply  commission, 
under  the  statutes  of  1907  and  1910,  it  is  quite  apparent 
that  the  application  was  radically  defective  in  failing  to 
comply,  in  material  respects,  with  the  requirements  of 
the  provisions  of  those  statutes,  and  in  consequence  the 
board  was  without  jurisdiction  to  deal  with  the  subject 
matter  of  the  application. 

The  board  of  conversation  and  development  is  not  a 
purely  administrative  body,  but  is  also  invested  with 
limited  quasi-judicial  functions.  Its  jurisdiction  to  enter- 
tain an  application  is  derived  from  statute  and  in  order 
to  properly  invoke  the  jurisdiction  of  this  statutory  tri- 
bunal all  the  conditions  prescribed  by  the  statute  must 
appear  to  have  been  complied  with.  The  statutory  facts 
conferring  jurisdiction  must  be  alleged  and  not  left  to 
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be  inferred.     These  legal  principles  are  elementary  and 
need  no  citation  of  cases  to  support  them. 

Section  2  of  the  statutes  of  1907  and  1910,  supra, 
provides,  inter  alia,  "No  municipal  corporation  * 
shall  have  power  to  condemn  lands  or  water  for  or  divert 
from  any  new  or  additional  source  of  water  supply,  until 
it  shall  have  first  submitted  to  the  commission  descrip- 
tions thereof,  which  may  he  accompanied  by  maps  and 
plans  and  the  commission  shall  have  approved  the  same." 


Section  3  provides  that  "Any  municipal  corporation 
*  may  make  application  in  writing  to  the  commission 
for  approval  of  its  plan  for  obtaining  a  new  or  additional 
water  supply.  *  *  The  application  shall  show  the 
sources  of  proposed  supply,  the  approximate  location  of 
reservoirs  or  other  works,  with  their  estimated 
capacities,  and  abstract  of  any  official  reports  relating 
to  the  same,  the  need  for  an  added  supply  and  the  reasons 
for  the  choice  made." 

Turning  to  the  application  in  question  we  find  it  to  be 
most  vague  and  uncertain  in  those  material  respects 
which  the  provisions  of  the  statute  require  to  be  precise 
and  definite.  Thus  as  instances  of  the  utter  disregard 
of  the  statutory  requirements  in  the  respect  mentioned, 
the  application  states  the  point  of  the  proposed  diversion 
for  the  purpose  of  supplying  water  to  the  City  of  Ba- 
yonne,  etc.,  as  being  located  in  the  valley  below  Suffern, 
Xew  York;  but  in  the  State  of  New  Jersey;  that  the  gen- 
eral plan  is  to  construct  a  storage  reservoir  within  the 
State  of  Xew  Jersey  and  in  the  valley  below  Suffern,  New 
York,  and  to  convey  the  water  through  pipes  by  gravity 
to  Bayonne.  No  attempt  is  made  to  show  the  approxi- 
mate location  of  the  proposed  reservoirs  or  other  works, 
nor  their  estimated  capacities,  as  required  by  the  statute. 
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The  application  discloses  that  at  the  time  of  its  filing 
the  municipality  was  not  in  possession  of  the  essential 
facts  required  by  the  statute  to  be  set  forth  in  order  to 
invoke  the  jurisdiction  of  the  board,  but  the  municipality 
appears  to  have  contented  itself  with  a  promise  in  its 
application  to  furnish  the  board  with  the  results  of  a 
survey  which  was  being  made,  and  other  data  concern- 
ing the  same  on  the  hearing  of  the  application.  There 
was  such  general  data,  rather  indefinite  in  character, 
filed  with  the  board  after  the  application  was  received 
and  entertained  by  the  board  and  had  been  acted  upon 
by  it.  It  is  difficult  to  conceive  how  it  can  properly  be 
said  in  any  sense  that  the  general  data  furnished  by 
an  advisory  water  engineer  of  New  York  City,  to  the 
board  under  the  circumstances  narrated,  became  a  part 
of  the  application  filed  by  the  City  of  Bayonne,  and  was 
a  compliance  with  the  statutory  requirements  as  to  what 
the  application  should  contain  in  order  to  invoke  the  ju- 
risdiction of  the  board.  What  was  done  to  supply  juris- 
dictional facts  demonstrates  that  the  application  was  pre- 
maturely made  and  was  radically  defective  as  filed  in  that 
there  was  an  absence  of  jurisdictional  facts. 

The  two  questions,  among  others,  argued  in  this  case 
and  to  which  we  have  given  attention  and  consideration 
relate  to  the  procedure  of  the  board  upon  the  application 
in  question. 

Section  3  of  the  statutes  of  1907  and  1910,  inter  alia, 
provides:  "The  commission  shall  give  notice,  by  adver- 
tisement in  one  or  more  newspapers  published  in  the 
vicinity,  of  a  public  hearing,  at  which  all  persons  or 
municipalities  affected  by  the  proposed  plans  may  be 
heard  for  or  against  the  granting  of  the  application." 

The  dam  was  to  be  located  in  Oakland,  in  Bergen 
(V)unty.  What  the  legislature  meant  "by  advertisement 
in  one  or  more  newspapers  in  the  vicinity"  cannot  be 
open  to  serious  controversy.    The  legislature  declares  the 
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purpose  of  the  advertisement  to  be  thus:  "That  all  per- 
sons or  municipalities  affected  by  the  proposed  plans 
may  be  heard  for  or  against  the  granting  of  the  appli- 
cation." As  the  proposed  works  were  to  be  located  in 
Bergen  County,  naturally  land  owners  in  the  vicinity 
where  the  dam  was  to  be  located  and  whose  lands  were 
subject  to  be  taken  would  be  more  nearly  affected  by  the 
project  than  would  municipalities  who  had  more  or  less 
contingent  interest  in  the  source  of  supply. 

But,  however  that  may  be,  the  board  failed  to  adver- 
tise the  project  in  any  newspaper  in  Bergen  County,  not- 
withstanding that  two  out  of  the  numerous  newspapers 
published  throughout  the  county  were  being  published  in 
the  vicinity  where  the  works  were  to  be  located;  but  in- 
stead the  board  caused  the  advertisement,  required  to  be 
made  by  the  statute,  to  be  inserted  in  newspapers,  the 
places  of  publication  of  which  were  in  Newark,  Passaic 
and  Hoboken. 

As  a  general  rule  courts  will  accept  the  meaning  of 
words  in  ordinary  use  found  in  a  statute  in  their  generic 
sense  unless  there  appears  clearly  a  legislative  intent  to 
the  contrary. 

Therefore,  in  order  to  decide  what  meaning  to  give  to 
the  word  "vicinity"  we  must  seek  the  legislative  intent. 
While  the  word  "vicinity"  may  be  broad  enough,  in  its 
generic  sense,  to  include  an  entire  county  or  a  neighbor- 
ing county  or  counties  (for  artificial  boundary  lines  or 
political  divisions  have  no  particular  relevancy  to  the 
question  of  the  nearness  or  remoteness  of  one  town  from 
another);  nevertheless,  when  the  word  "vicinity"  is 
found  in  a  statute  its  import  must  largely  depend  on  the 
nature  of  the  subject-matter  to  which  it  relates.  This 
seems  to  be  a  logical  deduction  from  the  view  expressed 
by  this  court  in  Madison  v.  Morristown  Gas  Co.,  65  N.  J. 
Eq.  356. 
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That  the  legislature  intended  that  the  statutory  notice 
shall  be  inserted  in  a  newspaper  published  in  the  neigh- 
borhood of  the  place  where  the  works  were  to  be  located 
seems  to  be  indicated  by  the  terms  of  the  statute  itself 
by  providing  that  such  notice  shall  be  published  in  one  or 
more  newspapers.  The  legislature  evidently  had  in  mind 
that  as  there  may  be  owners  of  lands  at  other  places 
besides  the  places  where  the  works  were  to  be  located, 
whose  lands  might  be  affected,  and  municipalities  who 
had  an  interest  in  the  source  of  supply,  that  they  also 
should  have  notice  by  publication  in  a  newspaper  pub- 
lished in  the  vicinity  where  such  lands  and  the  munici- 
palities in  interest  are  located.  For  the  object  of  the 
statute  as  expressed  is  "that  all  persons  or  municipalities 
affected  by  the  proposed  plans  may  be  heard  for  or 
against  the  granting  of  the  application." 

It  seems  to  us  there  can  be  no  legal  excuse  why  the 
statutory  notice  was  not  inserted  at  least  in  a  newspaper 
published  in  Bergen  County.  The  failure  to  do  so  voids 
the  entire  proceedings,  since  publication  of  the  notice  is 
made  by  statute  one  of  the  methods  which  confers  juris- 
diction on  the  board  to  hear  and  determine  whether  or 
not  the  application  should  be  granted.  The  principle 
enunciated  here  is  well  recognized  in  the  law,  and  in  Stone 
v.  Stone,  28  X.  J.  Eq.  409,  Vice  Chancellor  Van  Fleet 
points  out  with  great  perspicacity  the  elements  of  a  valid 
publication  of  statutory  notice  necessary  to  confer  juris- 
diction. 

There  is  another  fatal  objection  to  the  procedure 
adopted  by  the  board  in  the  hearing  of  the  application 
of  the  municipality,  in  that  at  none  of  the  hearings  ex- 
cept on  July  7,  was  there  a  quorum  of  the  board  present. 

By  virtue  of  the  third  section  of  the  statute  of  1907, 
the  board,  after  due  hearing,  shall  decide  whether  the 
plans  proposed  are  justified  liy  public  necessity  or  rea- 
sonably anticipated  use,  and  whether  such  plans  inter- 
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fere  unduly  with  the  opportunity  of  other  municipalities 
to  obtain  a  water  supply,  by  the  taking  of  waters  neces- 
sary for  their  use  or  whether  the  reduction  of  the  dry 
season  flow  of  any  stream  will  be  caused  to  an  amount 
likely  to  produce  unsanitary  conditions  or  otherwise  un- 
duly injure  public  or  private  interest. 

Thus  it  is  to  be  observed  that  the  board  was  required 
as  a  quasi-judicial  tribunal  to  decide  many  important 
factual  questions  which  required  the  swearing  in  and 
hearing  of  witnesses  and  a  consideration  of  their  testi- 
mony. The  statute  prescribed  a  "due  hearing,"  which 
is  a  hearing  according  to  law.  Such  a  hearing  was  not 
had.  The  fact  that  the  hearings  were  had  and  conducted 
without  objection  by  counsel  of  appellants  and,  therefore, 
their  consent  thereto  will  be  implied,  is  of  no  importance. 
( lonsent  to  go  on  before  a  lesser  number  than  a  quorum 
cannot  confer  jurisdiction  which  the  statute  prescribes 
shall  be  exercised  by  the  board.  Jurisdiction,  therefore, 
could  not  be  lawfully  conferred,  by  consent  of  parties  or 
of  counsel,  upon  a  single  member  of  the  board  or  any 
number  less  than  a  quorum,  lor  such  action  would  be  in 
defiance  of  an  express  statutory  behest  that  the  board 
shall  hear  and  determine  the  merits  of  application,  in  the 
manner  prescribed  by  the  statute. 

Where  the  legislature  confers  powers  upon  a  board 
to  be  exercised  by  it,  without  expressly  authorizing  that 
the  power  or  powers  conferred  may  be  exercised  by  a  less 
number  than  a  quorum,  and  there  is  no  provision  made  as 
to  the  number  of  members  necessary  to  act  in  concert  to 
exercise  the  power  or  powers  conferred  on  the  board,  by 
the  statute,  then  the  common  law  rule  prevails  that  a 
majority  of  the  board  constituing  a  quorum  may  lawfully 
ad.  Barnert  v.  Paterson,  48  X.  .).  L.  395,  400;  Public 
Service  Railway  Co.  v.  General  Omnibus  Co.,  93  Id.  344, 
351. 
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As  the  express  language  of  the  statute  is  that  "after 
due  hearing  the  commission  shall  decide,"  &c,  there  can 
be  no  question  but  what  it  was  intended  that  the  matter 
could  be  heard  by  all  the  members  of  the  commission  or 
at  least  by  a  quorum.  Herbert  v.  Atlantic  City,  87  N.  J. 
L.  98,  102;  Apple  v.  Atlantic  City,  104  Atl.  Rep.  89;  Bre- 
nan  v.  Jersey  City,  104  Id.  90;  Crane  v.  Jersey  City,  90 
N.  J.  L.  109;  affirmed  on  opinion  by  this  court,  92  Id.  248; 
Foley  v.  Orange,  91  Id.  554;  Hewson  v.  Newark,  95  Id. 
28. 

The  views  expressed  lead  to  the  result  that  the  judg- 
ment of  the  Supreme  Court,  affirming  the  order  and  pro- 
ceedings of  the  board  of  conservation  and  development 
must  be  reversed  and  that  the  order  and  proceedings  of 
the  board  must  be  set  aside. 

Parker,  J.  (concurring  in  result)  : 

1  concur  with  the  majority  opinion  on  all  points  ex- 
cept that  relating  to  the  differentiation  of  the  Ramapo 
"watershed".  The  argument  seems  to  be  that  because 
the  Ramapo  is  a  tributary  of  the  Passaic,  the  "water- 
shed" of  the  Ramapo  is  no  part  of,  and  a  different  thing 
from  the  "watershed"  of  the  Passaic,  and  hence  within 
the  inhibition  of  the  act  of  1916.  Pamph.  L.,  p.  129  et 
seq.  The  exact  language  of  the  pertinent  paragraph  on 
page  139  should  be  noted.  It  reads:  "Whenever  any 
district  commission  has  been  brought  into  being  by  vir- 
tue of  this  act,  it  shall  be  unlawful  for  any  municipality 
within  the  water  supply  district  represented  by  said  com- 
mission to  obtain  any  new  or  additional  water  supply 
from  any  watershed  other  than  the  watershed  or  water- 
sheds from  which  said  municipality  obtains  its  existing 
supply,  without  the  consent  of  said  district  water  supply 
commission." 

The  word  "watershed",  in  a  geographical  sense,  has 
two  meanings,  as  defined  in  Webster's  International  Die- 
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tionary:  (1)  Water  parting,  or  "divide".  (2)  the 
whole  region  or  area  contributing  to  the  supply  of  a 
river  or  lake;  drainage  area;  catchment  basin.  It  is 
plainly  the  latter  sense  in  which  the  legislature  has  used 
the  word. 

I  agree  that  the  Ramapo  is  a  tributary  of  the  Pas- 
saic. So,  also,  are  the  Wanaque,  the  Rockaway,  the 
Pequannock  and  the  Whippany,  directly  or  indirectly; 
and  if  we  are  to  say  that  the  Ramapo  watershed  is  dis- 
tinct from  that  of  the  Passaic,  the  watersheds  of  these 
other  four  rivers  must  likewise  be  distinguished.  It  may 
well  be  that  a  city  drawing  originally  from  the  Wanaque 
is  forbidden  to  obtain  an  additional  supply  from  the 
Rockaway  without  the  statutory  consent ;  but  when  these 
rivers  are  combined  into  the  Passaic  and  the  original 
supply  has  been  drawn  from  the  Passaic  below  their 
confluence,  the  statute  applies  to  the  Passaic  watershed 
as  a  whole,  i.  e.,  in  the  language  of  the  lexicographers, 
the  whole  region  or  area  contributing  to  the  supply  of 
the  river. 

The  other  view  seems  to  lead  to  an  absurdity.  Sepa- 
rating these  five  watersheds  from  the  Passaic,  that  river 
above  the  confluence  of  the  Rockaway  and  Whippany, 
while  still  a  respectable  stream,  has  as  its  tributaries 
Dead  river,  coming  from  Liberty  Corner;  Black  brook, 
from  the  Great  Swamp  ;  Great  brook,  from  Green  Village; 
Primrose  brook,  emptying  into  Great  brook,  as  the  Whip- 
pany empties  into  the  Rockaway;  besides  innumerable 
smaller  feeders  not  named  on  the  maps.  Each  of  these 
according  to  the  reasoning  of  the  opinion,  as  I  view  it, 
has  its  own  "watershed"  reserved  from  appropriation 
without  consent  of  the  district  commission,  and  all  that  is 
left  of  the  Passaic  is  a  little  rill  rising  at  a  spring  near 
Mendham.  It  can  never  be  reasonably  claimed  that  an 
intake  on  the  Passaic  at  Little  Falls  draws  solely  from 
this  brook  in  disregard  of  the  tributary  streams  men- 
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tioned.  The  Passaic  watershed,  in  the  ordinary  and 
proper  sense,  includes  every  drop  of  water  that  nor- 
mally would  find  its  way  into  that  river,  and  necessarily 
embraces  the  tributary  watersheds. 

Such  a  meaning  was  adopted  by  this  court  in  Fagen 
v.  Wharton,  95  N.  J.  L.  254.  In  that  case,  the  facts  were 
that  Wharton  was  drawing  its  existing  supply  from 
Spring  brook,  a  tributary  of  the  Rockaway,  and  desired 
an  additional  supply  from  the  Rockaway  itself.  In  deal- 
ing with  this  very  statute,  we  adopted  the  opinion  of  the 
Supreme  Court,  which  said :  ' '  The  evidence  shows  that 
this  application  is  for  water  from  the  present  water- 
shed." 

As  to  the  possible  suggestion  that  Bayonne  in  the  pres- 
ent case  is  not  within  the  statute  because  it  buys  from  the 
East  Jersey  Water  Company,  the  logical  result  would 
be  precisely  the  reverse  of  that  reached  by  the  court,  for 
if  Bayonne  be  not  drawing  from  any  watershed  the  pro- 
hibition is  inapplicable.  But  this  would  seem  to  be  a 
mere  evasion  of  the  statute,  which,  as  a  remedial  measure, 
should  be  liberally  construed.  Directly  or  indirectly, 
Bayonne  gets  its  water  from  the  Passaic  river  watershed 
and  from  the  Ramapo  as  part  of  it ;  and  so  comes  within 
the  ruling  of  the  Fagen  case. 

I  concur  in  the  result  for  the  other  reasons  expressed 
in  the  opinion. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice, 
Trenchard,  Parker,  Bergen,  Kalisch,  Katzenbach, 
White,  Ackerson,  Van  Buskirk,  J  J.    10. 

Note:  Appeal  was  taken  from  Justice  Black's  deci- 
sion to  the  Court  of  Errors  and  Appeal. 

Note  :  Reversal  in  this  decision  was  made  in  error  of 
procedure  and  not  on  the  merits  of  the  case. 

A  few  copies  of  John  Milton  and  Aaron  Melniker's 
brief  before  the  Board  of  Conservation  and  Development 
are  available. 
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The  Following  Is  the  Record  of  the  Steps  Taken  by 
the  City  of  Bayonne  to  Secure  a  Water  Supply 
From  the  Wanaque  River  Water  Shed  Through 
the  North  Jersey  Water  Supply  Commission: 

1923  Minutes  Relating  to  Wanaque. 

October  30,  1923. 

1.  From  Laurent  J.  Tonnele,  Chairman,  North  Jer- 
sey District  Water  Supply  Commission. 

October  25,  1923. 

Hon.  Robert  Talbot,  Mayor,  Bayonne,  New  Jersey. 

Dear  Sir : 

This  Commission  has  been  holding  a  series  of  in- 
formal conferences  with  municipalities  interested  in  de- 
veloping- the  Wanaque  Reservoir  and  aqueduct  beyond 
the  development  called  for  under  the  contract  between 
the  City  of  Newark  and  the  Commission. 

These  conferences  have  had  for  their  purpose  ac- 
quainting the  officials  of  the  municipalities  with  the  limits 
of  the  present  contract ;  the  possibilities  of  further  devel- 
opment, the  cost  and  the  apportionment  thereof  on  vari- 
ous assumptions  as  to  the  municipalities  that  might  join 
in  such  further  development. 

The  last  of  these  informal  conferences  will  be  held  at 
the  offices  of  the  Commission,  20  Clinton  Street,  Newark, 
on  November  1st  next  at  10 :30  in  the  morning. 

An  invitation  is  extended  to  you  to  be  present. 

The  reaching  of  a  definite  and  final  conclusion  as  to 
the  extent  to  which  the  further  development  of  the  Wana- 
que supply  shall  be  carried;  the  municipalities  that  can 
advantageously  and  economically  be  served,  and  that  are 
prepared  to  contract  for  participation;  the  present  and 
reasonable  future  needs  of  these  municipalities  and  the 
plan  of  further  development  best  designed  to  serve  the 
common  interests  of  all,  cannot  be  longer  delayed. 
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The  cities  of  Paterson,  Passaic,  Montclair,  Kearny 
and  Bloomfield  have  filed  their  formal  petitions  with  the 
Commission.  Conditions  require  that  the  Commission 
act  promptly  in  taking  the  next  step  that  these  peti- 
tions call  for. 

It  is  therefore  of  the  greatest  importance  to  the  prog- 
ress of  the  work  that  municipalities  desiring  to  join 
with  those  named  should  be  prepared  to  signify  their  de- 
sire at  the  informal  conference  on  November  1st  and  pre- 
sent their  formal  petitions. 

Copies  of  the  form  of  action  to  be  taken  in  petition- 
ing may  be  had  on  application  to  the  Secretary  of  thp 
Commission. 

Yours  very  truly, 

North  Jersey  District 
Water  Supply  Commissiox. 

Laurent  J.  Toxxele, 

Chairman. 

Ordered  received  and  filed.  Invitation  accepted  and 
Clerk  directed  to  notify  the  Commission  that  the  City 
would  be  represented  at  the  conference. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 


1924  Minutes  Relating  to  Wanaque. 

March  11,  1924. 

36.    By  Commissioner  Hosf  orcl : 

Besolved,  that  the  services  of  Weston  E.  Fuller  be 
retained  by  the  City  of  Bayonne,  for  the  purpose  of  giv- 
ing such  engineering  services  to  the  Citizen  Committee 
now  having  under  consideration  the  source  of  a  water 
supply,  and  assisting  said  Committee  with  its  investiga- 
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tion  of  the  proposed  supply  from  the  Wanaque  River  and 
the  Ramapo  River,  at  a  fee  not  exceeding  $2,500.00,  and 
that  a  contract  be  executed  with  the  said  Weston  E.  Fuller 
in  the  name  of  the  City  of  Bayonne  by  the  proper  officials 
of  the  City. 

Adopted. 

Ayes — Commissioners  Hosford,  0 'Council  and  Mayor 
Talbot. 

Nays — Commissioners  Axford  and  Daly. 

April  1,  1924. 

6.  From  L.  N.  Creighton,  Secretary  of  the  Com- 
mittee of  Twenty,  appointed  by  the  Director  of  Revenue 
and  Finance,  to  study  the  future  water  supply  for  the 
City  of  Bayonne. 

April  1st,  1924. 

To  the  Honorable  Mayor  and  Board  of  Commissioners, 
City  of  Bayonne,  N.  J. 

Gentlemen : 

Acting  under  authority  of  your  honorable  Body,  the 
Committee  of  Twenty,  appointed  by  Commissioner  of 
Revenue  and  Finance,  Mr.  Hosford,  to  study  the  future 
water  supply  for  Bayonne,  engaged  Mr.  Weston  E. 
Fuller,  a  consulting  civil  engineer  of  Swarthmore,  Pa., 
to  check  the  reports  of  Clyde  E.  Potts  and  Weston  & 
Sampson,  and  to  advise  the  Committee  as  to  the  best 
future  water  supply  for  the  City  of  Bayonne. 

The  report  of  Mr.  Fuller  was  received  at  a  meeting 
of  the  Committee  of  Twenty,  held  today,  and  thoroughly 
discussed,  and  I  was  directed,  as  Secretary  of  the  Com- 
mittee of  Twenty,  to  forward  to  your  Honorable  Body 
said  report  which  I  am  handing  you  herewith,  with  a 
recommendation  of  the  Committee  of  Twenty  that  the 
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report  and  recommendations  of  Mr.  Weston  E.  Fuller, 
that  Bayonne  enter  the  Wanaque  Project,  be  adopted. 

Respectfully  submitted, 

L.  N.  Creighton, 

Secretary. 

Referred  to  the  Director  of  Revenue  and  Finance. 
Ayes — Commissioners   Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 
Nays — None. 

April  1,  1924. 

37.    By  Commissioner  Hosford : 

Whereas,  the  North  Jersey  District  Water  Supply 
Commission  is  now  engaged  in  the  development  of  a 
water  supply  on  the  Wanaque  River  at  Midvale,  New 
Jersey,  under  contract  with  the  City  of  Newark  and 
under  a  grant  from  the  State  Board  of  Conservation 
and  Development  of  the  State  of  New  Jersey  of  right 
to  divert  from  the  Wanaque  River  and  Post  Brook  for 
said  water  supply;  and 

Whereas,  the  City  of  Bayonne  is  desirous  of  obtain- 
ing a  new  supply  of  water  for  its  use  and  the  use  of  its 
inhabitants  to  the  amount  of  20,000,000  gallons  per  day, 
and  believes  that  the  most  available  and  economical  for 
said  supply  lies  in  the  said  Wanaque  project, 

Whereas,  the  Committee  of  twenty  Citizens  and  rep- 
resentatives of  the  largest  industries  of  the  City  of 
Bayonne,  appointed  by  the  Director  of  Revenue  and 
Finance  to  study  the  reports  of  Clyde  Potts  and  Weston 
&  Sampson,  Engineers,  as  to  the  best  future  water  sup- 
ply for  the  City  of  Bayonne  has  recommended  that  the 
City  of  Bayonne  enter  the  Wanaque  project,  as  recom- 
mended by  its  engineer,  Weston  E.  Fuller, 
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Therefore,  be  it  resolved,  that  the  Board  of  Com- 
missioners of  the  City  of  Bayonne,  being  the  body  hav- 
ing charge  of  the  water  supply  of  said  City  of  Bayonne, 
does  hereby  petition  the  North  Jersey  District  Water 
Supply  Commission  to  prepare  a  preliminary  estimate 
of  the  cost  to  said  City  of  Bayonne  of  a  new  water  sup- 
ply as  aforesaid,  and  be  it 

Further  resolved,  that  copy  of  this  resolution  be 
transmitted  forthwith  to  the  North  Jersey  District 
Water  Supply  Commission  as  the  petition  provided  for 
by  Chapter  71  of  the  laws  of  1916,  as  amended. 

Adopted. 

Ayes — Commissioners  Hosford,  O'Connell  and  Mayor 
Talbot. 

Nays — Commissioners  Axford  and  Daly. 

April  1,  1924. 

38.    By  Commissioner  Hosford: 

Whereas,  the  Board  of  Commissioners  of  the  City  of 
Bayonne  did  on  the  1st  day  of  April,  1924,  pass  a  certain 
resolution  petitioning  the  North  Jersey  District  Water 
Supply  Commission  to  prepare  a  preliminary  estimate 
of  the  cost  of  said  City  of  Bayonne  of  a  new  water  sup- 
ply and  providing  that  a  copy  thereof  be  transmitted  to 
the  said  North  Jersey  District  Water  Supply  Commis- 
sion, as  the  petition  of  the  City  of  Bayonne  for  such  new 
supply  be  it 

Resolved,  by  the  Board  of  Commissioners  of  the  City 
of  Bayonne  that  the  City  of  Bayonne  agrees  to  pay  for 
the  cost,  or  its  share  of  the  cost  of  such  preliminary 
estimate. 

Adopted. 

Ayes — Commissioners  Hosford,  O'Connell  and  Mayor 
Talbot. 

Nays — Commissioners  Axford  and  Daly. 
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September   30,   1924. 

6.  From  North  Jersey  District  Water  Supply  Com- 
mission. 

September  26,  1924. 
Board  of  Commissioners, 
Bayonne,  N.  J. 

Gentlemen : 

I  am  directed  by  this  Commission  to  report  that  the 
arguments  of  counsel  for  Bayonne  in  regard  to  the  pro- 
posed modifications  of  the  contract  for  the  Wanaque 
supply  were  duly  considered  and  that  it  was  the  sense 
of  the  Commission  that  the  contract  as  already  drafted 
fully  met  the  purposes  for  which  the  proposed  amend- 
ments were  offered.  The  Commission  therefore  resolved 
that  the  contract  should  not  be  amended  as  requested. 

Enclosed  herewith  please  find  copy  of  resolution  of 
this  Commission  adopting  the  form  of  contract  for  the 
proposed  Wanaque  water  supply  and  for  the  presenta- 
tion of  such  contract  to  the  respective  municipalities; 
copy  of  the  contract  itself  and  form  of  resolution  sug- 
gested for  adoption  by  your  governing  body  within  thirty 
days  from  the  date  of  presentation  of  this  form  of  con- 
tract, in  accordance  with  section  10  of  the  District  Water 
Commission  Act.  It  is  hoped  that  action  will  be  taken 
upon  this  resolution  at  the  first  meeting  of  your  govern- 
ing body  after  the  receipt  of  this  communication  and  that 
such  action  will  be  promptly  reported  to  this  Commission. 

Yours  very  truly, 

North  Jersey  District  Water  Supply 
Commission. 
Edmond  Tyler,  Secretary. 

Referred  to  the  Director  of  Revenue  and  Finance. 
Ayes — Commissioners   Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 
Xavs — None. 


368 
1924  Minutes  Relating  to  Wanaque. 

October  21,  1924. 
1.    From  L.  Edward  Herrmann,  Counsellor  at  Law. 

October  18,  1924. 

Hon.  Board  of  Commissioners  of  the 
City  of  Bayonne. 

Gentlemen : 

Attention  Commissioner  Hosford. 

I  beg  to  advise  you  as  to  the  present  status  of  the 
negotiations  between  the  City  and  other  municipalities 
with  the  North  Jersey  District  Water  Supply  Commis- 
sion for  participation  on  the  "Wanaque  Development.  Ap- 
plications for  participation  in  the  development  have  been 
tiled  with  the  said  Commission  by  Newark,  Paterson, 
Passaic,  Clifton,  Kearney,  Bloomfield,  Montclair,  Glen 
Ridge  and  Bayonne.  Negotiations  by  numerous  of  these 
municipalities  with  the  commission  had  been  in  progress 
for  some  time  before  application  to  join  was  made  by 
Bayonne,  and  a  tentative  contract  had  resulted  and  was 
then  under  consideration. 

Under  date  of  August  4th  last,  the  contract  was  finally 
submitted  for  approval  to  the  municipalities,  and  August 
21st  was  fixed  by  the  commission  for  hearing  thereon. 
Your  Board  at  the  suggestion  of  Mr.  Benny  and  myself 
passed  a  resolution  expressing  approval  of  the  contract 
with  modifications  designed  to  protect  the  City's  interest. 
The  hearing  was  postponed  to  September  11th,  at  which 
time  Commissioner  Hosford,  Mr.  Benny  and  I  appeared. 

The  proposed  modifications  were  fully  discussed  and 
the  commission  requested  that  an  amendment  be  pre- 
pared incorporating  the  changes  urged.  The  annexed 
amendment  was  accordingly  prepared  and  was  submit- 
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ted  to  the  Commission  at  its  meeting-  held  on  September 
25th,  at  which  time  the  reasons  for  its  adoption  were 
again  urged.  In  conference  the  commission  declined  to 
amend  the  contract  further  and  directed  that  the  contract 
be  re-submitted  to  the  municipalities  and  that  the  govern- 
ing bodies  thereof  authorize  the  execution  thereof  within 
30  days. 

The  proposed  contract  is  specific  in  providing  for  the 
disposition  of  (a)  the  daily  amount  of  100,000,000  gallons 
of  water,  this  being  the  estimated  supply,  (b)  for  any  sup- 
ply in  excess  of  the  estimated  supply,  and  (c)  for  the 
disposition  of  the  insured  portion  of  the  allotment  of 
any  municipality.  It  does  not  provide  for  the  apportion- 
ment of  the  supply  in  the  event  that  it  should  be  less  than 
the  estimated  quantity.  We  urged  that  provision  should 
be  made  in  the  contract  for  proportionate  participation 
by  the  municipalities  in  this  event,  particularly  because 
the  contract  was  specific  as  to  all  other  conditions. 

It  was  conceded  that  the  proposed  contract  did  not 
provide  for  this  contingency,  but  it  was  urged  that  the 
distribution  would  be  proportionate  "by  implication." 

My  opinion  is,  that  nothing  should  be  left  to  be  im- 
plied in  the  contract  when  it  may  be  expressed.  The 
possibility  of  litigation  to  determine  rights  of  the  par- 
ties would  be  thus  removed.  No  valid  reason  was  stated 
by  the  commission  for  its  action  in  declining  to  incor- 
porate the  amendment  in  the  contract.  It  was  intimated 
that  a  delay  would  follow  because  of  the  necessity  of 
complying  with  the  statutory  requirements.  I  do  not 
appreciate  the  reason  for  haste  at  the  cost  of  uncertainty 
and  believe  that  you  should  insist  upon  the  inclusion  of 
this  provision  in  the  contract  before  taking  action 
thereon. 

I  am  informed  that  some  of  the  other  municipalities 
will  decline  to  sign  the  contract  unless  it  is  modified  as 
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proposed.  I  am  making  inquiry  with  respect  to  the  dis- 
position of  each  of  the  municipalities  and  will  further 
advise  you  upon  receipt  of  information. 

Yours  very  truly, 

L.  Edward  Herrmann. 

Proposed  Amendment  to  Contract  on  Behalf  of 
Bayoxxe. 

Amend  paragraph  fourteen  to  read  as  follows : 

"Fourteenth:  After  the  completion  of  said  Plant,  the 
cost  of  operation  shall  be  estimated  yearly  in  advance 
by  the  commission  and  apportionment  among  said  con- 
tracting  municipalities  respectively,  in  proportion  to  the 
amount  of  water  contracted  to  be  used  by  each  in  the 
event  that  it  shall  be  ascertained  that  the  supply  be  suf- 
ficient to  furnish  the  water  to  the  said  contracting  munici- 
palities in  the  quantities  applied  for,  and  each  of  said 
contracting  municipalities  shall  pay  said  sum  to  said 
commission  in  advance  when  requested.  The  commission 
shall  make  apportionment  of  the  actual  costs  of  opera- 
tion of  said  plant  at  the  end  of  each  year  among  the 
contracting  municipalities.  The  said  cost  shall  be  appor- 
tioned upon  the  basis  of  actual  water  consumed  by  each 
of  said  contracting  municipalities,  provided  that  such 
amount  shall  not  be  (in  no  event)  less  than  the  quantity 
contracted  for.  In  the  event  the  supply  shall  fail  to 
yield  quantity  contracted  for  in  the  aggregate  the  supply 
to  each  of  the  municipalities  shall  be  reduced  in  the  pro- 
portion that  the  ascertained  quantity  sliall  bear  to  the 
quantity  contracted  for.  In  apportioning  said  costs  no 
municipality  sliall  be  charged  with  any  item  of  interest 
or  rental  upon  or  cost  of  operation  of  any  part  of  said 
plant  which  is  not  used  in  supplying  water  to  said  con- 
tracting municipalities.     Each  contracting  municipality 
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shall  be  charged  with  the  amount  so  apportioned  and 
credited  with  the  amount  previously  paid  on  account  of 
the  estimated  expenses  for  each  year." 

15.  Prior  to  the  actual  consumption  by  contracting 
municipalities  of  the  full  amount  of  their  respective  al- 
lottments  either  of  the  quantity  contracted  for  or  the 
quantity  allotted  in  the  event  of  the  failure  of  the  supply- 
ing of  the  full  allottment  the  contracting  municipality 
shall  be  at  liberty  to  enter  into  contract  with  any  munici- 
pality, individuals,  associations  or  corporations  for  the 
supplying  of  water  upon  such  terms  as  to  said  respective 
contracting  municipalities  shall  seem  proper  or  said  con- 
tracting municipality  may  respectively  authorize  the  com- 
mission to  dispose  of  the  unused  balance  of  the  allot- 
ments on  their  behalf.  In  the  event  of  the  sale  for  the 
contracting  municipalities  by  the  commission  of  waters 
from  the  respective  allotments  of  said  contracting  munic- 
ipalities, the  receipts  therefrom  shall  be  credited  to  the 
respective  contracting  municipalities  on  the  basis. 

(a)  No  change;  (b)  no  change.  All  such  waters  to- 
gether with  the  waters  actually  consumed  by  such  munici- 
palities shall  be  considered  as  waters  being  consumed  by 
said  contracting  municipalities. 

Note:  Words  in  italic  added,  words  in  parenthesis 
excluded. 

Eeferred  to  the  Director  of  Revenue  and  Finance. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 
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November  4,  1924. 

2.    From  William  P.  Drew. 

To  the  Honorable,  The  Board  of  Commissioners  of  the 
City  of  Bayonne : 

Gentlemen : 

A  meeting  of  your  committee  of  Twenty  on  the  Wan- 
aque Water  Supply  question  was  held  in  the  Assembly 
Chamber  at  the  City  Hall,  at  four  P.  M.  on  Monday, 
November  3rd,  1924.  Those  present  included  Messrs.  T. 
S.  K.  Hawxhurst,  Chairman ;  E.  B.  Conrad,  A.  E.  Manley, 
William  C.  Koehler,  John  Prentice,  George  Amann,  Dr. 
Peter  Skladzien  and  Leon  Lazarus,  of  the  Committee. 
The  Honorable  Robert  J.  Talbot,  Mayor  of  the  City  of 
Bayonne,  and  Messrs.  Hosford,  O'Connell  and  Axford. 

Mr.  L.  Edward  Herrman,  special  counsel  for  the  City, 
and  City  Attorney  James  Benny,  were  also  present.  Mr. 
Herrmann  reported  to  the  Committee  (See  pages  2-5  in 
the  following  report). 

Thereupon  it  was  moved,  seconded,  and  unanimously 
passed  that  the  Committee  of  Twenty  suggest  to  the  City 
Commissioners  that  the  municipalities  interested  in  the 
Wanaque  Water  Supply  matter  be  invited  to  attend  a 
conference  to  discuss  the  points  involved  in  their  several 
contracts  with  the  North  Jersey  Water  Supply  Commis- 
sion, as  outlined  in  the  suggestions  as  submitted  by  coun- 
sel, and  that  this  conference  include,  in  addition  to  the 
representatives  of  the  several  governing  bodies  above  re- 
ferred to,  the  Mayor's  Committee  of  Twenty  for  the  City 
of  Bayonne. 

Respectfully  submitted, 

William  P.  Drew, 
Secretary  pro  tern. 
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Keceived  and  filed,  and  on  motion  of  Commissioner 
O'Connell  the  City  Clerk  was  directed  to  communicate 
with  the  Mayors  of  the  interested  municipalities,  request- 
ing them  to  attend  a  conference  at  the  Robert  Treat 
Hotel,  Newark,  on  Friday,  November  7,  1924,  at  6  o 'clock 
P.  M.,  in  conjunction  with  the  Board  of  Commissioners 
of  the  City  of  Bayonne  and  the  Committee  of  Twenty  ap- 
pointed by  the  Director  of  Revenue  and  Finance,  for  the 
purpose  of  discussing  the  Wanaque  Water  Supply  propo- 
sition. 

Carried. 

Ayes — Commissioners    Hosford,    O'Connell,    Axford 
and  Mayor  Talbot. 
Nays — Xone. 
Vbsent — Commissioner  Daly. 

November  4,  1924. 

5.  From  North  Jersey  District  Water  Supply  Com- 
mission, notice  that  the  time  for  action  by  the  City  upon 
the  contract  for  participation  in  the  Wanaque  water  sup- 
ply will  expire  October  30,  1924. 

Referred  to  the  Director  of  Revenue  and  Finance. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford 
and  Mayor  Talbot. 

Nays — None. 

Absent — Commissioner  Daly. 

November  11,  1924. 

42.  The  committee  of  the  Whole  made  the  following 
report : 

To  the  Board  of  Commissioners  of  the  City  of  Bayonne : 
Gentlemen : 

The  Committee  of  the  Whole,  to  which  was  referred 
the  matter  of  the  proposed  contract  with  the  North  Jer- 
sey District  Water  Supply  Commission,  for  a  supply  of 


374 
1924  Minutes  Eclating  to  Wanaque. 

water  to  this  City  respectfully  report  that  a  meeting  of 
the  Committee  was  held  and  the  Committee  of  Twenty 
Citizens  heretofore  appointed  by  the  Mayor,  was  invited 
to  attend  and  confer  with  us  on  the  subject.  At  the  sug- 
gestion of  said  Committee,  representatives  of  the  several 
municipalities,  interested  in  the  proposed  contract,  were 
invited  to  meet  your  Committee,  and  the  Committee  of 
Twenty  to  consider  the  situation.  Friday  evening,  No- 
vember 7th  at  Newark  was  appointed  as  the  time  and 
place  of  such  meeting.  At  this  conference  representa- 
tives of  Paterson,  Clifton,  Kearny  and  Glen  Ridge,  met 
your  Committee  with  a  number  of  the  members  of  the 
Committee  of  Twenty,  and  after  a  full  discussion  of  the 
subject,  a  motion  was  made  and  unanimously  adopted,  to 
the  effect  that  the  objection  raised  by  the  City  of  Ba- 
yonne  to  the  form  of  the  proposed  contract  might  be  met 
by  the  adoption  of  a  resolution  by  the  Board  of  Com- 
missioners of  the  City  of  Newark  setting  forth,  that  in 
the  event  of  the  supply  of  water  from  the  Wanaque  River 
failing  to  yield  the  quantity  of  water  estimated  and  con- 
tracted for,  that  it  is  not  the  intention  of  the  City  of 
Newark  that  it  should  have  any  preference  by  reason  of 
the  provisions  of  the  supplemental  contract  with  the 
North  Jersey  District  Water  Supply  Commission,  and 
that  in  the  event  of  such  failure,  the  quantity  of  water  to 
be  supplied  to  each  municipality  including  the  City  of 
Newark,  should  be  reduced  pro  rata. 

We  therefore,  recommend  the  adoption  of  the  resolu- 
tions accompanying  this  report. 

Robert  J.  Talbot, 
Harry  Hosford, 
Patrick  J.  O'Connell. 

Received  and  recommendations  adopted. 
Ayes — Commissioners  Hosford,  O'Connell  and  Mayor 
Talbot. 

Nays — Commissioners  Axford  and  Daly. 
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By  Commissioner  Hosf ord : 

Whereas,  pursuant  to  the  resolution  of  the  Commit- 
tee of  the  Whole,  the  Director  of  Revenue  and  Finance 
called  a  conference  of  the  municipalities  proposing  to 
participate  with  this  City  in  the  Wanaque  Water  Supply 
to  submit  the  objections  of  this  City  to  the  proposed  con- 
tract with  the  North  Jersey  District  Water  Supply  Com- 
mission ;  and 

Whereas,  such  conference  was  held  at  the  City  of 
Newark  on  the  evening  of  November  7th  instant,  and  re- 
sulted in  the  adoption  of  a  motion  by  representatives  of 
those  municipalities  attending,  viz:  Paterson,  Clifton, 
Kearney  and  Glen  Ridge,  to  the  effect  that  the  objection 
of  this  City  might  be  met  by  the  enactment  of  a  resolu- 
tion by  the  Board  of  Commissioners  of  the  City  of 
Newark  designed  to  meet  the  objection  of  this  City  to  said 
contract : 

Now  therefore,  be  it  resolved  that  the  following  pre- 
ambles and  resolutions  be  forwarded  to  the  Board  of 
Commissioners  of  the  City  of  Newark  with  the  request 
that  they  be  enacted  by  said  City  of  Newark,  and  the  Di- 
rector of  Revenue  and  Finance  be  authorized  to  confer 
with  the  Board  of  Commissioners  of  the  City  of  Newark 
with  a  view  to  urge  the  enactment  thereof. 


^v 


Whereas,  pursuant  to  the  authority  conferred  in  an 
Act  of  the  Legislature  of  the  State  of  New  Jersey,  entitled 
"An  Act  authorizing  the  appointment  of  District  Boards 
of  Water  Supply  Commissioners  in  the  water  supply  dis- 
tricts created  by  an  act  entitled  'An  Act  to  create  two 
water  supply  districts  in  the  State  of  New  Jersey,  to  be 
known  respectively  as  North  Jersey  Water  Supply  Dis- 
trict and  the  South  Jersey  Water  Supply  District,'  and 
defining  the  powers,  duties,  terms  of  office  and  compensa- 
tion of  such  commissions  and  providing  for  the  obtain- 
ing, maintenance  and  operation  of  water  supplies,  or  new 
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or  additional  water  supplies  by  said  commissions  as 
agents  of  and  by  contract  with  Municipalities  and  other 
corporations  in  their  respective  water  districts,  and  fur- 
ther providing  for  the  raising,  collecting  and  expendi- 
tures of  the  moneys  necessary  therefor,  known  as  Chap- 
ter 71,  Pamphlet  Laws  of  1916,  and  the  supplements 
thereto  and  amendments  thereof,"  The  City  of  Newark 
did  enter  into  a  certain  contract  and  supplement  thereto 
with  the  North  Jersey  District  Water  Supply  Commis- 
sion for  the  construction,  maintenance  and  operation  of 
reservoirs,  dams  and  pipe  lines,  and  the  development  of 
water  supply  from  the  Wanaque  River,  and  the  furnish- 
ing of  a  potable  supply  of  water  to  said  municipalities 
from  said  source,  which  contract  was  dated  October  31, 
1918,  and  which  supplement  was  dated  January  24,  1924 ; 
and 

December  4,  1924. 
The  Clerk  read  the  following  call  for  the  meeting : 

1.    From  His  Honor,  the  Mayor. 

December  2,  1924. 

To  the  City  Clerk  of  the  City  of  Bayonne. 

Please  call  a  special  meeting  of  the  Board  of  Com- 
missioners of  the  City  of  Bayonne,  to  be  held  on  Thurs- 
day, December  4th  at  half  past  ten  o'clock  in  the  fore- 
noon, at  the  Assembly  Chamber  in  the  City  Hall,  corner 
of  Avenue  E  and  30th  Street,  Bayonne,  New  Jersey,  to 
consider  and  act  upon  a  resolution  of  which  the  follow- 
ing is  a  true  copy,  viz: 

"Be  It  Resolved,  by  the  Board  of  Commission- 
ers of  the  City  of  Bayonne,  being  the  Board  hav- 
ing charge  of  the  water  supply  of  said  City,  that 
the  City  of  Bayonne  does  hereby  signify  its  will- 
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ingness  to  accept  the  terms  of  the  contract  for  the 
development  of  a  water  supply,  submitted  to  the 
City  of  Bayonne  by  the  North  Jersey  District 
Water  Supply  Commission  under  date  of  August 
4th,  1924." 

and  also  to  take  such  other  and  further  action  in  the 
matter  of  the  supply  of  water  mentioned  in  said  contract 
and  referred  to  in  said  resolution  as  said  Board  of  Com- 
missioners may  be  advised  is  necessary  to  take. 

Respectfully  yours, 

Robert  J.  Talbot, 

Mayor. 

Received  and  filed. 

Ayes — Commissioners   Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

Reports  of  Officers. 

December  4,  1924. 

December  4,  1924. 

2.    From  Wm.  P.  Lee,  City  Clerk. 

To  the  Board  of  Commissioners  of  the  City  of  Bayonne. 

Gentlemen : 

I  beg  leave  to  report  that  a  resolution  of  which  the 
following  is  a  true  copy,  viz : — 

"Be  it  resolved,  By  the  Board  of  Commis- 
sioners of  the  City  of  Bayonne,  being  the  Board 
having  charge  of  the  water  supply  of  said  City 
that  the  City  of  Bayonne  does  hereby  signify  its 
willingness  to  accept  the  terms  of  the  contract  for 
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the  development  of  a  water  supply,  submitted  to 
the  City  of  Bayonne  by  the  North  Jersey  District 
Water  Supply  Commission  under  date  of  August 
4th,  1924." 

has  been  and  remained  on  file  in  my  office  for  public  in- 
spection for  at  least  two  weeks  prior  to  date  thereof, 
that  is  to  say  from  and  including  the  18th  day  of  Novem- 
ber, 1924,  to  and  including  the  present  time. 

Respectfully  yours, 

Wm.  P.  Lee, 
City  Clerk. 
Received  and  filed. 

Ayes — Commissioners   Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

December  4,  1924. 

3.    By  Commissioner  Hosford: 

Whereas   a    resolution   of   which   the   following  is   a 
copy,  viz : 

"Be  It  Resolved,  by  the  Board  of  Commission- 
ers of  the  City  of  Bayonne  being  the  Board  hav- 
ing charge  of  the  water  supply  of  said  City,  that 
the  City  of  Bayonne  does  hereby  signify  its  wil- 
lingness to  accept  the  terms  of  the  contract  for 
the  development  of  a  water  supply,  submitted  to 
the  City  of  Bayonne  by  the  North  Jersey  Dis- 
trict Water  Supply  Commission  under  date  of  Au- 
gust 4th,  1924,"  has  remained  in  the  above  form, 
on  file  with  the  City  Clerk  for  public  inspection  at 
least  two  weeks  prior  to  this  date  that  is  to  say, 
from  and  including  the  18th  day  of  November, 
1924,  to  the  present  time. 
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Therefore,  Be  it  Resolved  that  the  said  resolution  be 
and  the  same  hereby  is  finally  passed. 

Adopted. 

Ayes — Commissioners  Hosf ord,  0  'Connell  and  Mayor 
Talbot. 

Nays — Commissioners  Axford  and  Daly. 
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February  10,  1925. 

2.  From  4,347  legal  voters  of  the  City  of  Bayonne,  the 
following  petition: 

To  the  Board  of  Commissioners  and  the  City  Clerk 
of  the  City  of  Bayonne,  N.  J. 

The  undersigned  legal  voters  of  the  City  of  Bayonne, 
N.  J.,  hereby  request  that  a  referendum  vote  be  taken  at 
the  next  General  Election  on  the  proposed  action  of  the 
Board  of  Commissioners  of  the  City  of  Bayonne,  N.  J., 
to  procure  a  supply  of  water  for  the  public  and  private 
uses  of  said  municipality  by  entering  into  a  contract  with 
the  North  Jersey  District  Water  Supply  Commission  and 
the  City  of  Newark  and  other  municipalities  for  the  con- 
struction of  a  water  works  plant  on  the  Wanaque  River 
Water  Shed,  and  the  development  of  a  water  supply  from 
the  Wanaque  River  and  Post  Brook. 

By  Commissioner  Daly : 

Resolved,  That  the  petition  for  a  referendum  on  the 
question  of  the  development  of  the  Wanaque  River  Water 
Shed  as  a  source  of  water  supply  for  this  City  be  granted ; 

Resolved  further  that  no  action  be  taken  by  this 
Board,  or  any  officer  or  representative  of  this  City,  to 
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bind  or  obligate  this  City  in  the  matter  of  the  develop- 
ment of  the  "Wanaqnqe  River  Water  Shed  as  a  source 
of  water  supply,  or  to  join  therein,  under  the  proposal 
now  before  this  Board,  or  any  modification  thereof,  unless 
and  until  such  question  has  first  been  favorably  voted 
upon  by  the  qualified  electors  of  this  City; 

Resolved  further  that  the  City  Clerk  be,  and  he  hereby 
is  authorized  and  directed  to  cause  said  question  of  the 
development  of  the  Wanaque  River  Water  Shed  as  a 
source  of  water  supply  for  this  City,  jointly  with  other 
municipalities,  under  contract  with  the  North  Jersey  Dis- 
trict Water  Supply  Commission,  or  otherwise,  to  be 
printed  upon  the  ballots  to  be  voted  at  the  next  general 
election,  and  that  such  question  be  submitted  for  adop- 
tion or  rejection  to  a  vote  of  the  qualified  electors  of  this 
City  at  such  general  election. 

Adopted. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

Mayor  Talbot  directed  the  Clerk  to  change  his  vote 
on  the  foregoing  referendum  resolution  from  Ave  to 
Nay. 

( 'ommissioner  Daly  moved  that  Mayor  Talbot  be  al- 
lowed to  change  his  vote  on  the  foregoing  referendum 
resolution  from  Aye  to  Nay. 

(  arried. 

Axes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

The  vote  on  the  foregoing  referendum  resolution  on 
roll  call  is : 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
and  Daly. 

Nays — Mayor  Talbot. 
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7.    From  Louis  N.  Creighton. 

February  5th,  1925. 

Mayor  Rober  J.  Talbot,  City  of  Bayonne,  N.  J. 

Honorable  Sir : 

At  the  meeting  of  the  Citizens '  Committee  of  Twenty, 
appointed  to  report  on  the  Water  Supply  for  the  City  of 
Bayonne,  held  at  the  Industrial  Y.  M.  C.  A.  today,  the 
resolution,  a  copy  of  which  is  attached,  was  adopted,  and 
I  have  been  requested  to  forward  the  same  to  you. 

At  the  conclusion  of  the  meeting,  a  motion  to  adjourn 
was  adopted. 

Yours  very  truly, 

Louis  N.  Creighton, 

Secretary. 

Resolved,  That  the  Mayor's  Committee  of  Twenty 
recommends  that  Bayonne  enter  the  Wanaque  Water  De- 
velopment provided  the  City's  interests  are  protected  by 
the  following  safeguards: 

1.  That  the  contract  with  Newark  be  rewritten  so  that 
City  may  not  claim  a  prior  right  of  25,000,000  gallons 
of  water  daily  no  matter  what  the  condition  of  the  water 
sheds  may  be,  or  whether  other  municipalities  are  with- 
out a  supply,  and  guaranteeing  to  herself  only  her  right- 
ful proportion  of  such  waters  as  may  be  available. 

2.  That  such  rights  as  we  may  have  in  our  present 
water  supply,  given  us  by  condemnation,  be  protected  and 
due  consideration  and  remuneration  be  given  to  Bayonne 
for  diverting  a  supply  of  water  from  Little  Falls. 


382 
1925  Minutes  Relating  to  Wanaque. 

3.  That  all  the  municipalities  entering  the  AVanaque 
Development  shall  be  gathered  together  at  one  time  and 
the  signatures  of  the  representatives  of  these  various 
municipalities  made  of  the  same  time,  with  a  substantial 
bond  to  be  deposited  by  each  city  at  the  same  time,  thus 
assuring  that  none  who  are  promised  as  signers  shall  fail 
to  sign  to  the  detriment  of  Bayonne. 

Ordered  received  and  filed. 

Ayes — Commissioners   Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 
Nays — None. 
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During  the  Period  From  1923  to  1925  Bayonne  Was  Con- 
testing- the  Justice  of  the  Increased  Rate  Inflicted  on 
the  City  by  the  Board  of  Public  Utility  Commissioners 
and  During  This  Period  Had  Refused  to  Pay  Bills 
Rendered  by  the  Passaic  Consolidated  Water  Co. 

June  2,  1925. 

6.    From  Passaic  Consolidated  Water  Company. 

June  1,  1925. 
City  of  Bayonne,  New  Jersey. 

Gentlemen : 

The  time  has  arrived  when  we  can  no  longer  permit 
the  overdue  indebtedness  of  your  City  to  our  Company 
to  increase.  For  the  water  furnished  you  between  Janu- 
ary 1,  1923,  when  our  present  wholesale  service  rate  of 
$78.  per  million  gallons  was  made  effective,  and  Septem- 
ber 30,  1924,  incisive,  these  arrearages  aggregate  $546,- 
307.98  exclusive  of  interest  thereon  from  October  12, 1924. 
For  the  water  furnished  you  by  us  between  October  1, 

1924,  and  March  31,  1925,  inclusive,  you  still  owe  us 
$145,589.84  with  interest  thereon  from  April  17,  1925. 

In  view  of  the  decision  of  the  Court  of  Errors  and 
Appeals  in  May,  1924,  sustaining  the  legality  of  such  rate, 
there  is  no  warrant  for  your  refusal  to  pay  us  the  amounts 
so  overdue,  and  no  possible  requirement  on  our  part  to 
continue  to  furnish  water  to  you  unless  you  are  willing 
to  pay  therefor  at  such  rate. 

We  therefore  notify  you  that  unless  prior  to  July  1, 

1925,  we  have  a  definite  and  satisfactory  assurance  from 
you  that  as  from  and  after  that  date  you  will  promptly 
pay  for  the  water  thereater  furnished  you  at  the  rate  of 
$78.  per  million  gallons  until  such  time  as  said  rate  may 
be  legally  changed,  we  shall  thereupon  turn  off  the  water 
and  thereafter  cease  to  supply  water  to  you. 

This  notice  of  our  proposed  action  is  given  at  this 
early  date  so  that  you  may  be  fully  advised  thereof  in 
time  to  protect  the  public  interest.     It  is  entirely  hide- 
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pendent  of  our  right  of  action  to  recover  the  arrearages 
mentioned. 

Yours  very  truly, 

Passaic  Consolidated  Water  Company, 

By  John  H.  Cook, 

President. 

Ordered  referred  to  the  Director  of  Eevenue  and 
Finance  and  City  Attorney. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

June  30,  1925. 

12.  From  James  Benny,  City  Attorney. 

June  27th,  1925. 
To  the  Hon.  Board  of  Commissioners 
of  the  City  of  Bayonne. 

Gentlemen : 

On  Thursday,  June  25th,  instant,  I  filed  with  the 
Board  of  Public  Utility  Commissioners  at  Trenton,  a 
petition  for  the  opening  and  rehearing  of  the  matter  of 
the  fixing  of  the  water  rates  to  be  paid  by  this  City  to 
the  Passaic  Consolidated  Water  Company.  And  on  Fri- 
day, June  26th  instant,  I  filed  a  bill  in  the  Court  of  Chan- 
cery, praying  for  an  injunction  against  the  said  Water 
Company  from  carrying  out  its  threat  to  turn  off  the 
water  unless  prior  to  July  1st,  1925,  a  definite  and  satis- 
factory assurance  is  obtained  by  the  Water  Company 
from  the  City,  that  the  City  will  promptly  pay  for  the 
water  thereafter  furnished  at  the  rate  of  $78.  per  million 
gallons,  until  such  time  as  said  rate  may  be  legally 
changed,  and  also  to  restrain  the  said  Water  Company 
from  prosecuting  its  suit  for  the  recovery  of  $546,307.98 
besides  interest,  for  the  difference  between  the  old  rate 
fixed  by  the  order  of  the  Board  of  Utility  Commissioners, 
made  on  March  27th,  1923,  and  now  pending  in  the  Su- 
preme Court  for  trial  at  the  Passaic  Circuit  Court,  of 
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the  Present  Term.  And  T  obtained  an  order  to  show 
cause  with  an  ad  interim  restraining  order,  in  and  by 
which  the  said  Water  Company  is  restrained  from  turn- 
ing off  the  water,  and  from  ceasing  to  pump  the  said 
water  for  the  use  of  the  City,  and  from  ceasing  to  supply 
the  said  water  to  the  City,  and  from  prosecuting  the  said 
action  now  pending  in  the  Supreme  Court  for  the  recov- 
ery of  the  above  mentioned  sum.  The  order  to  show 
cause  is  returnable  on  July  27th,  1925,  at  10  o'clock  in 
the  forenoon  day-light  saving  time,  in  the  Chancery 
Chambers,  in  Jersey  City. 

I  have  caused  a  copy  of  the  petition  to  the  Board  of 
Public  Utility  Commissioners,  together  with  a  copy  of 
the  bill  of  complaint  and  the  order  to  show  cause  made 
thereon,  to  be  served  upon  the  Passaic  Consolidated 
Water  Company,  on  Saturday,  the  27th  day  of  June, 
1925. 

I  enclose  herewith  a  copy  of  the  order  to  show  cause 
made  by  the  Chancellor,  restraining  the  Passaic  Consoli- 
dated Water  Company  from  turning  off  the  water  and 
from  prosecuting  said  suit. 

Respectfully  yours, 

James  Benny, 
City  Attorney. 
By  Commissioner  Hosf  ord  : 

Whereas,  in  the  communication  from  the  City  Attor- 
ney, dated  June  27th,  1925,  to  whom  had  been  referred 
the  suit  of  the  Passaic  Consolidated  Water  Company, 
for  the  recovery  of  $546,307.98,  and  interest  thereon, 
being  the  difference  between  the  old  rate  of  $19.50  and 
$78.  per  million  gallons  of  water,  as  fixed  by  an  order 
of  the  Public  Utility  Commissioners,  as  well  as  the  notice 
received  from  said  Company,  dated  June  21st,  1925,  to  the 
effect  that  unless  prior  to  July  1st,  1925,  a  definite  and 
satisfactory  assurance  is  obtained  by  it  that  this  City 
will  promptly  pay  for  the  water  thereafter  furnished  at 
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the  rate  of  $78.  per  million  gallons  until  such  time  as  such 
rate  should  be  legally  changed,  it,  the  said  Passaic  Con- 
solidated Water  Company  would  thereupon  turn  off  the 
water,  and  thereafter  cease  to  supply  water  to  this  City, 
he  advised  this  Board  that  on  June  25th  instant,  he  filed 
a  petition  with  the  Board  of  Public  Utility  Commissioners, 
praying  that  the  order  made  by  it  on  March  27th,  1923, 
by  which  the  rate  to  be  paid  for  water  by  this  City  was 
fixed  at  $78.  per  million  gallons,  be  opened,  and  that  the 
City  be  given  a  rehearing  on  the  subject,  and  that  on 
June  26th,  1925,  he  filed  a  bill  of  complaint  in  the  Court 
of  Chancery  for  an  injunction  restraining  the  said  water 
company  from  carrying  out  its  threat  contained  in  said 
notice  of  June  1st,  1925,  to  turn  off  the  water,  and  also 
from  the  prosecution  of  its  said  suit  for  the  recovery  of 
said  sum  of  $546,307.98,  and  that  on  the  same  day  he  pro- 
cured an  order  advised  by  Vice-Chancellor  Bentley,  re- 
quiring the  said  Passaic  Consolidated  Water  Company 
to  show  cause  on  July  27, 1925,  why  said  injunction  should 
not  issue,  which  order  contained  an  ad  interim  restraint 
against  turning  off  the  said  water,  and  the  prosecution 
of  said  suit. 

Therefore,  be  it  resolved  that  the  said  communica- 
tion be  received  and  spread  in  full  in  the  minutes  of  this 
Board,  and  the  action  of  the  City  Attorney  be  and  the 
same  is  hereby  ratified,  and  that  he  be  and  he  hereby  is 
directed  to  prosecute  said  petition  to  reopen  said  order 
of  the  Board  of  Public  Utility  Commissioners,  made  on 
the  27th  day  of  March,  1923,  by  which  the  rate  to  be  paid 
by  this  City  to  the  said  Passaic  Consolidated  Water  Com- 
pany was  fixed  at  $78.  per  million  gallons,  and  to  secure 
a  rehearing  on  the  subject,  and  also  to  prosecute  to  final 
decree  the  said  suit  in  the  Court  of  Chancery  for  an  in- 
junction against  the  said  Passaic  Consolidated  Water 
Company  from  turning  off  the  water  and  from  prosecut- 
ing its  said  suit. 

Ordered  received  and  resolution  adopted. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Paly  and  Mayor  Talbot. 

Nays — None. 
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July  7,  1925. 

The  following-  were  received  and  ordered  referred  to 
the  City  Attorney: 

5.    From  Board  of  Public  Utility  Commissioners. 


In  the  matter  of  the  application  of  the 
City  of  Bayonne  for  the  opening 
and  reconsideration  of  an  order  of 
the  Board  of  Public  Utility  Com- 
missioners field  March  27th,  1923, 
fixing  a  rate  of  seventy-eight  clol-  , 
lars  ($78.00)  per  million  gallons  for  [ 
water,  to  be  paid  by  the  City  of 
Bayonne  to  the  Passaic  Consoli- 
dated Water  Company. 


Notice 
of 


To  Whom  It  May  Concern : 

The  Board  of  Public  Utility  Commissioners  has  re- 
ceived a  petition  from  the  City  of  Bayonne  asking  the 
Board  to  open  and  reconsider  an  Order  made  by  it  on  the 
twenty-seventh  day  of  March,  1923,  fixing  a  rate  of 
Seventy-eight  Dollars  ($78.00)  per  million  gallons  for 
water,  to  be  paid  by  the  City  of  Bayonne  to  the  Passaic 
Consolidated  Water  Company. 

The  attorneys  for  the  water  company  have  notified 
the  Board  that  they  will  move  to  dismiss  the  petition. 
The  Board  will  hear  the  motion  at  a  meeting  to  be  held 
by  it  at  its  rooms  in  the  Globe  Indemnity  Building,  22 
Washington  Place,  Newark,  N.  J.,  on  Wednesday,  July 
15th,  1925,  at  11 :00  A.  M.,  Daylight  Saving  Time.  Should 
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the  motion  be  denied  the  Board  will  proceed  to  hearing 
on  the  petition  of  the  City  of  Bayonne. 

As  a  change  in  the  rate  to  Bayonne  might  effect  the 
charges  of  the  company  to  other  communities  and  con- 
sumers, notice  of  the  hearing  is  sent  to  yon. 

By   Direction   of   the   Board  of 
Public  Utility  Commissioners. 

A.  N.  Barber, 

Secretary. 
Dated— July  3rd,  1925. 

July  7,  1925. 

22.  The  Director  of  Revenue  and  Finance  reports 
and  recommends  that  the  communication  from  the  North 
Jersey  District  Water  Supply  Commission,  submitting 
copy  of  transcript  of  minutes  approving  the  application 
of  the  Borough  of  East  Paterson  for  water  supply,  pre- 
sented to  this  Board  May  19,  1915,  and  referred  to  the 
Director  of  Revenue  and  Finance,  be  received  and  filed. 

Ordered  received  and  recommendation  adopted. 

Ayes — Commissioners  Hosford,  O'Connell,  Axford, 
Daly  and  Mayor  Talbot. 

Nays — None. 

July  28,  1925. 

11.    From  James  Benny,  City  Attorney. 

July  24,  1925. 

To  The  Honorable  Board  of  Commissioners  of  the  City 
of  Bayonne,  N.  J. 

Gentlemen : 

1  desire  to  advise  you  that  argument  was  heard  on 
Thursday  morning,  July  23rd  inst.,  by  Vice  Chancellor 
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Bentley,  at  Chancery  Chambers,  in  Jersey  City,  on  the 
application  of  the  City  for  an  injunction  against  the  Pas- 
saic Consolidated  Water  Company  shutting  off  the  water 
supply  to  this  City,  and  against  the  prosecution  of  its 
suit  now  pending,  and  on  the  list  for  trial  at  the  Passaic 
Circuit,  for  the  recovery  of  the  difference  between  $78. 
per  million  gallons,  fixed  by  the  order  of  the  Board  of 
Public  Utility  Commissioners  of  March  27th,  1923,  and 
$19.50,  the  amount  required  to  be  paid  by  the  contract 
between  the  East  Jersey  Water  Company  and  the  New 
York  and  New  Jersey  Water  Company,  dated  July  12th, 
1895,  and  now  owned  by  the  City,  until  the  determination 
of  the  petition  to  the  Board  of  Public  Utility  Commis- 
sioners recently  filed  by  the  City  for  the  opening  of  the 
order  of  March  27th,  1923,  and  a  rehearing  of  the  mat- 
ter. 

We  urged  among  other  reasons  tbat  the  Court  should 
issue  its  injunction : 

1.  Because  the  East  Jersey  Water  Company  (now 
consolidated  with  the  Passaic  Water  Company)  is 
stopped  from  claiming  from  Bayonne  more  than  it  had 
the  right  to  receive  from  the  New  York  and  New  Jersey 
Water  Company  before  the  purchase  by  the  City  of 
the  said  contract  so  made  between  the  East  Jersey  Water 
Company  and  the  New  York  and  New  Jersey  Water 
Company,  for  the  reason  that  before  such  purchase  the 
East  Jersey  Water  Company  by  a  letter  from  its  Presi- 
dent to  Major  Reichelm  (who  has  been  appointed  by  the 
City  as  an  appraiser)  promised  that  in  the  event  of  the 
contractual  relations  between  the  New  York  and  New 
Jersey  Water  Company  and  the  City  being  terminated, 
it  would  supply  the  City  with  water  at  the  same  rate  it 
was  when  supplying  water  to  the  New  York  and  New  Jer- 
sey Water  Company,  and  on  the  faith  of  this  promise  the 
( !ity  purchased   not   only  the   said   contract   from   New 
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York  and  New  Jersey  Water  Company,  but  the  entire 
plant  of  the  Company  at  a  cost  of  $2,017,000.00,  and  ex- 
pended about  $2,000,000  in  addition  in  the  laying  of  a  new 
water  pipe. 

2.  Because,  since  the  rate  was  fixed  by  the  Public 
Utility  Commissioners  at  $78.  per  million  gallons,  the 
East  Jersey  "Water  Company,  or  one  of  the  consolidated 
companies,  sold  $1,700,000  worth  of  the  property  which 
constituted  part  of  the  investment  of  the  water  com- 
panies claimed  necessitated  the  increased  rate  to  $78., 
to  insure  the  Water  Companies  such  return,  as  the 
Board  of  Public  Utility  Commissioners  decided  they 
were  entitled  to,  and  that  therefore  there  should  be  such 
a  reduction  in  the  rate  to  be  paid  by  the  City  for  water 
as  would  be  justified,  if  the  investment  of  the  Water  Com- 
panies was  reduced  to  the  extent  of  $1,700,000.00,  the 
value  of  the  property  so  sold,  etc. 

Several  other  reasons  were  urged,  but  I  do  not  deem 
it  necessary  to  burden  you  with  their  recital  at  this  time. 

The  result  was  that  the  Vice  Chancellor  decided  that 
the  City  was  entitled  to  the  relief  prayed  for  in  its  bill, 
and  that  he  would  advise  an  order  that  a  preliminary  in- 
junction be  issued  restraining  the  Passaic  Consolidated 
Water  Company  from  shutting  off  the  water  and  from  the 
prosecution  of  its  said  suit  now  pending  in  the  Supreme 
Court  for  the  recovery  of  the  amount  claimed  by  it  to  be 
due  by  the  City  for  water  heretofore  furnished,  until  the 
final  decree  of  said  Court,  upon  condition  that  the  City 
co-operate  with  the  Passaic  Consolidated  Water  Com- 
pany and  expedite  the  prosecution  of  the  Chancery  suit, 
etc.,  and  upon  the  further  condition  that  of  the  questions 
raised  by  the  City  were  decided  against  it,  the  answer 
to  the  law  suit  by  the  Passaic  Consolidated  Water  Com- 
pany for  the  recovery  of  the  money  claimed  by  it  to  be 
due  for  water  delivered,  etc.,  be  withdrawn. 
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If  either  party  is  dissatisfied  with  the  decision  of  the 
Court  of  Chancery,  an  appeal  may  be  taken  to  the  Courts 
of  Errors  and  Appeals. 

The  petition  to  the  Board  of  Public  Utility  Commis- 
sioners will  be  heard  by  that  body  on  July  30th  instant  at 
Newark. 

As  soon  as  the  order  is  signed  by  the  Chancellor  I 
will  transmit  a  copy  of  the  same  to  your  Honorable  Body. 

Respectfully  yours, 

James  Benny, 

( !ity  Attorney. 

Ordered  received  and  filed  and  spread  in  full  upon 
the  minutes  of  this  Board. 

Ayes — Commissioners  Hostford,  O'Connell,  Axford 
and  Mayor  Talbot. 

Nays — None. 

Absent — Commissioner  Daly. 

October  27,  1925. 

7.    From  James  Benny,  City  Attorney. 

October  23,  1925. 

To  the  Honorable  Board  of  Commissioners  of  the  City 
of  Bayonne,  N.  J. 

Gentlemen : 

In  pursuance  of  the  resolution  passed  by  your  Honor- 
able Body  directing-  me  to  appeal  from  the  decree  of  the 
Court  of  Chancery  to  the  Court  of  Errors  and  Appeals, 
in  the  case  of  Bayonne  vs.  Passaic  Consolidated  Water 
Company.  I  beg  leave  to  report  that  said  appeal  has 
been  perfected,  record  printed  and  the  case  No.  136  is  on 
the  list  of  the  present  October  Term  of  that  Court  for 
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hearing.  It  may  be  reached  next  week.  I  cannot  tell 
when  it  will  be  decided. 

I  also  beg  leave  to  report  that  on  October  13th,  1925, 
I  procured  a  stay  which  was  advised  by  Vice-Chancellor 
Bentley,  restraining  the  Water  Company  from  shutting 
off  the  water  supply  of  the  City,  and  from  prosecuting 
the  action  at  law  for  recovery  of  the  difference  between 
the  amount  paid  by  the  City  at  the  old  rate  of  $19.50  and 
the  rate  of  $78.  per  million  gallons  fixed  by  the  Board 
of  Utility  Commissioners  by  its  order  dated  March  27th, 
1923,  until  the  determination  of  said  cause  by  the  Court 
of  Errors  and  Appeals.  This  stay  is  upon  the  express 
condition  that  the  City  pays  to  the  Water  Company  at 
the  rate  of  $78.  per  million  gallons  for  all  water  delivered 
from  and  after  July  1,  1925.  It  is,  therefore,  important 
that  the  City  pass  a  resolution  without  delay  providing 
for  such  payment.  If  the  City  should  neglect  to  pay  this 
money,  the  result  will  be  that  the  Water  Company  would 
be  entitled  to  have  the  stay  vacated.  If  that  happened, 
the  Water  Company  would  be  at  liberty  to  shut  off  the 
water  and  have  the  said  suit  for  the  recovery  of  said 
difference  tried  as  soon  as  the  case  is  reached. 

I  have  handed  to  the  City  Clerk  six  copies  of  the 
printed  record  (in  two  volumes  751  pages)  so  that  one 
copy  may  be  on  file  in  the  City  Clerk's  office  and  such  of 
the  Commissioners  as  desires  a  copy  may  procure  it  from 
the  Clerk. 

I  enclose  herewith  a  copy  of  the  conclusions  of  Vice 
Chancellor  Bently  upon  which  said  decree  is  based. 

Yours  Very  truly, 

James  Bexxy, 

City  Attorney. 
(  hdered  received  and  filed. 

Ayes — Commissioners    Hosford,   O'Connell,   Axford, 
Daly  and  Mayor  Talbot. 
Nays — None. 
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North  Jersey  District  Water  Supply  Commission 
Extract  from  the  Minutes  of  Feb.  19,  1925 

The  following  municipalities  were  represented  at  the 
meeting:  Paterson,  by  Mr.  Evans  and  Mr.  Taylor; 
Passaic  by  Mr.  Knight;  Clifton,  by  Mayor  Thorburn; 
Glen  Eidge,  by  Mr.  Koch;  Bloomfield,  by  Mayor  De- 
marest  and  Councilmen  Johnston,  Ernst  and  Ritscher; 
Montclair  by  Commissioner  Haver  and  Counsel  Beach 
and  Kearney  by  Councilman  Stevenson  and  Mr.  Griffin. 

Chairman  Moore  stated  that  the  Commission  had 
come  to  the  point  where  it  felt  that  Bayonne  was  not 
going  along  with  the  others  in  the  Wanaque  Project  and 
the  20,000,000  gallons  of  wrater  which  had  been  allotted 
to  Bayonne  would  have  to  be  reapportioned  and  it  was 
for  that  purpose  that  this  meeting  was  called,  stating 
that  the  Commission  would  be  very  glad  to  hear  what 
the  different  municipalities  had  to  say  on  the  subject. 

After  some  discussion,  it  developed  that  most  of  the 
municipalities  were  not  prepared  at  this  time  to  make 
any  definite  statement,  the  following  motion  was  offered 
by  Commissioner  McKee,  seconded  by  Commissioner 
"Wagner  and  carried :  I  move  that  the  municipalities  be 
allowed  two  weeks  from  today  in  which  to  decide  if  they 
desire  an  additional  allowance  of  water,  a  definite  answer 
to  be  given  at  that  time. 

Mr.  Evans  of  Paterson  stated  that  he  thought  it  might 
be  well  to  have  an  expression  from  the  Commission,  as  a 
guide  to  the  various  municipalities,  as  to  whether  it 
would  be  more  helpful  to  the  Commission  if  the  water 
were  distributed  among  all  the  municipalities  or  whether 
it  would  be  more  acceptable  to  the  Commission  to  have 
the  City  of  Newark  take  all  of  it,  inasmuch  as  they 
had  stated  they  were  ready  to  take  all  or  any  part  of  it. 

Chairman  Moore  stated  that  he  thought  that  was  a 
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very  good  point  and  that  perhaps  it  might  be  wise  for 
the  proposed  new  allotment  of  waters  to  be  made  on  the 
basis  of  a  scientific  study  of  the  present  and  prospective 
consumptions  of  the  various  municipalities  on  some  com- 
mon basis.  The  Engineering  Department  reported  that 
they  had  received  information  in  regard  to  the  1923  con- 
sumption of  the  respective  municipalities  and  if  an  an- 
nual increase  allowance  of  2.4%  were  made  to  1940  and 
2.3%  thereafter,  the  consumption  in  about  20  years 
would  be  as  follows  :  Newark,  30  (in  addition  to  Pequan- 
nock  consumption);  Paterson,  22;  Passaic,  11;  Kearny, 
22;  Clifton,  6V2;  Bloomfield,  4%;  Montclair,  3V2  and 
Glen  Eidge  'AA  million  gallons  daily,  or  a  total  of  100  mil- 
lion gallons  daily. 

The  representatives  of  the  various  municipaities 
were  asked  if  such  an  allotment  would  be  agreeable  to 
them  and  Paterson  stated  that  they  would  give  the  mat- 
ter consideration  in  the  time  allowed  by  the  Commis- 
sion. Clifton  stated  that  they  surely  would  be  glad  to 
go  back  to  their  original  allotment  of  6  Mgd.  and  per- 
haps would  favorably  consider  an  increase  over  that. 
Bloomfield  stated  that  they  would  consider  the  matter; 
Glen  Eidge  stated  that  in  view  of  the  fact  that  their 
allotment  had  not  been  increased  they  would  not  have 
to  consider  the  matter  and  were  ready  to  go  along  on 
the  original  basis.  Montclair  stated  that  they  had  been 
advised  that  their  present  per  capita  consumption  was 
lower  than  they  could  expect  to  maintain  and  that  they 
should  allow  for  a  consumption,  not  only  in  this  item 
but  also  for  population;  tentatively  they  would  be  glad 
to  obtain  an  allotment  of  5  Mgd.  Mr.  Stevenson,  repre- 
senting Kearny,  stated  that  12  Mgd.,  was  all  Kearny 
could  afford  to  pay  for  but  his  attention  was  invited  to 
the  possible  future  growth  of  his  community,  especially 
on  the  meadows.  Mr.  Griffin  stated  that  the  present  con- 
sumption of  Kearny  was  4%  Mgd.  and  that  the  original 
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allotment  of  12  Mgd.  would  be  ample.  Mr.  Knight  of 
Passaic  asked  if  it  would  be  possible  to  increase  Pas- 
saic's allotment  from  11  to  12  Mgd.  and  he  was  told  that 
in  view  of  the  fact  that  Kearny  wished  to  cut  their  allot- 
ment back  to  12  Mgd.  this  could  readily  be  done.  Mr. 
Knight  stated  that  they  would  give  this  matter  consid- 
eration. 

The  tentative  allotments  were  then  revised,  pending 
further  consideration  by  the  municipalities,  as  follows: 
Newark  25 ;  Paterson  25 ;  Passaic,  11 ;  Kearny,  12 ;  Clif- 
ton, 6:5/4 ;  Bloomfield,  41/-: ;  Montclair,  5  and  Glen  Eidge 
%  million  gallons  daily;  total,  100  million  gallons  daily. 

( "ommissioner  Raymond  then  stated  that  the  City  of 
Newark  originally  had  a.  contract  with  the  Commission, 
calling  for  a  50  million  gallon  development  at  a  cost  of 
about  nine  million  dollars,  in  which  the  cities  of  Pater- 
son, Passaic  and  Cilfton  were  supposed  to  participate 
and  which  it  was  later  found  desirable  to  abrogate  by  a 
supplemental  contract  calling  for  a  100  million  gallon  de- 
velopment at  a  cost  of  eighteen  million  dollars  and  to 
provide  for  the  needs  of  several  other  municipalities 
which  it  was  thought  likely  would  be  in  need  of  water 
at  the  time  the  project  was  completed.  This  contract, 
( Ymimissioner  Raymond  stated,  was  in  force  at  the  pres- 
ent time  and  was  the  one  under  which  the  work  was  be- 
ing prosecuted  and  had  not  been  the  subject  of  attack 
by  anybody.  It  was  his  opinion,  and  agreed  to  by  Coun- 
sel Frazer,  that  the  best  method  of  solving  the  prob- 
lem would  l^e  for  each  municipality  to  make  an  indi- 
vidual contract  with  the  City  of  Newark  and  the  Com- 
mission for  such  water  as  they  might  desire,  under  the 
same  conditions  as  in  the  proposed  Wanaque  contract 
for  all  municipalities,  as  provided  for  in  said  supple- 
mental contract  and  in  case  one  municipality  decided  to 
drop  out  it  would  not  affect  the  status  of  the  others ;  the 
contracts  could  be  executed  within  two  months  and  the 
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municipalities  could  start  to  make  their  payments.  Com- 
missioner Raymond  further  stated  that  this  contract  did 
not  provide  for  the  additional  $2,350,000,  caused  by  in- 
creasing the  capacity  of  the  aqueduct  since  the  supple- 
mental contract  had  been  made  but  this  was  a  matter 
which  could  be  taken  care  of  in  the  new  contracts  to  be 
drawn. 

A  motion  was  then  offered  by  Commissioner  Ray- 
mond, seconded  by  Commissioner  McKee  and  carried, 
that  copies  of  the  supplemental  contract  be  provdied  for 
all  municipalities ;  that  when  the  Commission  met  again 
in  two  weeks  the  Legal  Department  have  ready  such 
forms  of  ordinances  or  other  documents  as  it  might  be 
necessary  for  the  municipalities  to  execute  and  pass 
and  that  the  Engineering  Department  prepare  another 
schedule  of  allotments  as  set  up  at  this  meeting. 

The  conference  was  then  adjourned  until  March  5  in 
order  to  give  the  municipalities  time  to  study  the  con- 
tract of  the  City  of  Newark  with  the  Commission  and  to 
arrive  at  some  decision  in  regard  to  increasing  their 
allotment. 
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Extracts  From  Snow's  Report  Reference  Yield  and 

Cost  Wanaque  Made  to  North  Jersey 

Water  Supply  Commission. 

August  3,  1927. 

I  conclude  and  so  report  that  as  an  estimate,  the  safe 
dependable  yield  of  the  Wanaque  Reservoir  over  a  series 
of  wet  and  dry  years  is  85  million  gallons  per  day. 

The  Commission's  statement  of  receipts  and  disburse- 
ments June  30,  1916  to  December  31,  1926  shows  that  the 
total  cost  of  the  project  for  the  period  mentioned  to  Jan- 
uary 1,  1927  was  $13,771,157.13.  Adding  to  this  sum,  the 
said  Pratt  revised  estimated  cost  to  complete  the  project 
of  $11,090,000.00  and  the  total  becomes  $24,861,157.13.  In 
my  opinion  the  total  actual  cost  of  the  Wanaque  Project 
will  be  at  least  $25,000,000.00. 

All  of  which  is  respectfully  submitted  for  the  consid- 
eration of  the  Commission. 

F.  Herbert  Snow. 
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Extracts  From  Hazen's  Report  on  Water  Resources 
of  the  State  Made  to  the  Board  of  Conserva- 
tion and  Development. 

January  28,  1922. 
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Wanaque— Ultimate  Devel'p't..    94      112      20.0      0.47      77      86      12      74 

Xote. — Paterson,  Passaic  and  Clifton's  appeal  to  the 
Court  for  Commissioners  to  be  appointed  to  arrange  pur- 
chase of  the  Passaic  Consolidated  by  these  three  com- 
munities. 

Note. — Notice  from  the  Court. 

Xote. — Appointing  of  Commissioners  to  purchase 
Passaic  Consolidated  for  Paterson,  Passaic  and  Clifton. 

Messrs.  \Ym.  V.  Negus  of  Clifton,  Jas.  Wilson  of 
Paterson,  Arthur  S.  Hughes,  of  Passaic. 
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August  22,  1927 

James  Benny,  Esq. 

City  Attorney 

#1  West  8th  Street,  City. 

Dear  Mr.  Benny : 

On  July  2nd,  in  company  with  you,  I  attended  a  meet- 
ing in  Paterson  which  was  a  preliminary  to  an  effort  on 
the  part  of  Paterson,  Passaic  and  Clifton  to  buy  the 
properties  of  the  Passaic  Consolidated  Water  Company. 
As  you  know,  Bayonne  now  receives  its  water  supply 
from  the  Passaic  Consolidated  Water  Company  at  de- 
livery points  in  the  Town  of  Kearny,  and  pays  for  this 
supply  at  the  rate  of  $78.00  per  million  gallons.  The 
Contract  under  which  Bayonne  purchases  this  water  ex- 
pires in  July,  1929,  two  years  hence.  This  contract  and 
our  other  related  water  contracts  have  been  much  liti- 
gated and  any  ambiguous  legal  points  in  them  have  been 
clarified  by  Court  decisions.  If  this  contemplated  pur- 
chase by  Paterson,  Passaic  and  Clifton  goes  through  as 
it  must,  I  am  greatly  concerned  as  to  the  position  in  which 
it  will  leave  Bayonne  with  regard  to  our  water  supply. 
I  would,  therefore,  ask  your  opinion  in  answer  to  the 
following  questions : 

First.  Could  the  City  of  Bayonne  compel  the  suc- 
cessors of  the  Passaic  Consolidated  Water  Company  to 
supply  it  with  water  prior  to  July,  1929,  when  our  con- 
tract expires? 

Second.  Could  we  compel  the  successors  of  the  Pas- 
saic Consolidated  Water  Company  to  renew  the  old  or 
enter  into  a  new  contract  after  the  present  one  expires? 
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Third.  If  municipalities  are  the  successors  of  the 
Passaic  Consolidated  Water  Company,  as  is  proposed, 
would  they  be  subject  to  regulation  as  to  rates  and  ser- 
vice by  the  State  Utilities  Commission  as  is  the  Water 
Company  at  the  present  time! 

Your  early  answer  will  be  appreciated. 

Very  truly  yours, 

(Signed)    G.  E.  Keenest, 

Director  of  Revenue  &  Finance. 

GEK  :MY 
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September  12,  1927. 

Mr.  George  E.  Keenen 

Director  of  Revenue  and  Finance 

Bayonne,  N.  J. 

My  dear  Commissioner, 

Upon  my  return  from  my  vacation,  your  letter  of 
August  22nd  last,  was  received,  in  which  you  asked  for 
my  opinion  in  the  following  questions. 

1.  Could  the  City  of  Bayonne  compel  the  successors 
of  the  Passaic  Consolidated  Water  Company  to  supply 
it  with  water  prior  to  July  1929,  when  our  contract  ex- 
pires ?  My  answer  to  this  question  is  No  for  the  reasons 
hereinafter  stated. 

2.  Could  we  compel  the  successors  of  the  Passaic 
Consolidated  Water  Company  to  renew  the  old  or  enter 
into  a  new  contract  after  the  present  one  expires!  My 
answer  to  this  question  is  No,  for  the  reasons  hereinafter 
stated. 

3.  If  municipalities  are  the  successors  of  the  Passaic 
Consolidated  Water  Company,  as  is  proposed,  would  they 
be  subject  to  regulation  as  to  rates  and  services  by  the 
said  utilities  commission  as  is  the  water  company  at  the 
present  time?  The  answer  to  this  question  is  set  forth 
below. 

My  reason  for  answering  No  to  the  first  question  is 
that  the  Act  under  which  it  is  proposed  to  condemn  the 
water  works  of  the  Passaic  Consolidated  Water  Com- 
pany, provides  by  its  5th  section  that  the  commission 
appointed  thereunder,  or  any  succeeding  commission 
"may  prescribe  and  change  from  time  to  time  rates  to 
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be  charged  for  water  supplied  by  the  water  works  so 
acquired  and  by  any  extension  or  enlargement  thereof, 
provided  that  the  rates  for  the  same  kind  or  class  or 
service  shall  be  uniform  in  all  the  municipalities  supplied 
by  such  water  works.  As  soon  as  practicable  after  acquir- 
ing the  water  works,  rates  shall  be  prescribed  and  shall 
be  revised  from  time  to  time  whenever  necessary,  so  that 
the  water  works  shall  be  and  remain  self-supporting,  the 
earnings  to  be  sufficient  to  provide  for  all  expenses  of 
operation  and  maintenance,  and  such  charges  as  interest, 
sinking  fund  and  amortization,  so  as  to  prevent  any 
deficit  to  be  paid  by  taxation  from  accruing  and  said  com- 
mission and  any  succeeding  commission  shall  have  power 
to  prescribe  and  alter  and  enforce  all  reasonable  rules 
and  regulations  for  the  maintenance  and  operation  of 
such  water  works  and  the  collection  of  rates." 

My  opinion  is,  that  the  fixing  of  the  rates  is  to  be  for 
the  benefit  only  of  the  municipalities  making  the  appli- 
cation for  the  appointment  of  the  commission,  and  such 
municipalities  as  shall  be  permitted  to  join  with  them. 

Section  8  of  the  Act  provides  as  follows:  "At  any 
time  after  the  appointment  of  such  commission  by  the 
Justice  of  the  Supreme  Court,  any  municipality  in  which 
water  is  supplied  by  the  water  works  which  it  is  pro- 
posed to  acquire  or  which  may  have  been  acquired  as 
provided  in  this  act,  may  be  permitted  to  join  with  the 
municipalities  making  or  joining  in  the  application  for 
the  appointment  of  the  commission  or  owning  the  water 
works  on  such  terms  and  conditions  as  may  be  agreed 
on  provided  that  such  municipalities  contain  at  least  two- 
thirds  of  the  population  according  to  the  last  state  or 
national  census  of  all  the  municipalities  seeking  to  ac- 
quire or  owning  such  water  works  shall  agree  to  permit 
such  other  municipality  to  join." 

The  City  of  Bayonne,  being  a  municipality  supplied 
by  the  water  works  of  the  Passaic  Consolidated  Water 
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Company  which  it  is  proposed  to  acquire,  has  in  my 
opinion,  the  right  to  apply  to  be  joined  with  the  munici- 
palities containing  etc.,  unless  the  municipalities  contain- 
ing at  least  two-thirds  of  the  population  as  is  set  forth  in 
the  proviso  above  quoted,  object  to  the  City  of  Bayonne, 
so  joining. 

My  reason  for  answering  the  second  question  in  the 
negative  is  that  on  the  expiration  of  the  present  con- 
tract, a  new  contract  must  be  made  for  the  supply  of 
water,  the  terms  of  which  must  be  agreed  upon  by  all 
the  parties  thereto.  The  successors  of  the  Passaic  Con- 
solidated Water  Company  cannot  be  compelled  to  make 
any  agreement  on  the  subject.  There  is  no  provision 
in  the  act  by  which  the  municipalities  acquiring  such 
water  works  take  the  same  subject  to  the  rights  of  any 
outstanding  contracts  made  by  the  owners  of  such  water 
works  as  may  be  condemned,  and  even  if  there  was  such 
a  provision,  such  successors  could  not  be  compelled  any 
more  than  the  original  parties  to  make  a  new  agree- 
ment. 

In  reply  to  your  third  and  last  question,  it  is  my 
opinion  that  the  utilities  commission  has  no  jurisdiction 
to  compel  the  successors  under  the  condemnation  pro- 
ceedings to  supply  Bayonne  with  water  or  to  fix  the  rates 
to  be  paid  therefor.  The  act  of  1923,  under  which  it  is 
proposed  to  condemn  the  water  works  etc.,  provides  that 
the  commission  appointed  by  the  Supreme  Court  and  any 
succeeding  commission  shall  fix  the  rates.  It  is  my  opin- 
ion, as  above  expressed,  that  the  water  so  acquired  is 
only  for  the  benefit  and  use  of  the  condemning  munici- 
palities and  those  who  may  thereafter  be  permitted  to 
join,  etc.  The  utilities  commission  may  have  the  right 
to  protect  the  City  of  Bayonne  during  the  life  of  its 
contract  with  the  Jersey  Water  Company  to  the  extent 
of  compelling  the  delivery  of  water  thereunder  at  the 
rates  fixed  by  the  said  commission,  but  even  that  is  doubt- 
ful. 
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The  whole  water  situation  is  important,  and  is  filled 
with  perplexing  questions,  and  deserves  and  requires  the 
fullest  considerations  by  the  City  Authorities  and  by  all 
those  interested  in  securing  adequate  supply  in  this  City. 

Yours  very  truly, 

James  Benny, 
City  Attorney. 
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Chart  of  Bayonne's  Water  Consumption,  1883  to  1926. 


Annual  Consumption  of  Water  Since  1883. 


Year 

1883 
1884 
1885 
1886 
1887 
1888 
1889 
1890 
1891 
1892 
1893 
1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 


N.  Y.  &  N.  J.  Water  Co. 


Annual 

Consumption 

139,251,120 

194,652,750 

267,589,500 

330,627,750 

323,545,500 

406,394,250 

386,287,500 

440,760,000 

490,995,000 

482,627,500 

640,402,500 

612,870,000 

666,285,000 

802,700,000 

820,510,000 

972,675,000 

1,125,927,500 

1,300,075,900 

1,275,000,000 

1,387,100,000 

1,451,500,000 

1,827,200,000 

2,032,900,000 

2,048,600,000 

2,033,800,000 

1,935,500,000 

1,993,800,000 

2,255,400,000 

2,463,500,000 

2,987,100,000 

2,899,200,000 


Daily 

Average 
381,500 
533,295 
733,122 
905,829 
886,426 
1,113,409 
1,058,315 
1,207,562 
1,345,192 
1,322,267 
1,751,737 
1,679,096 
1,825,438 
2,200,000 
2,241,972 
2,664,863 
3,084,733 
3,581,030 
3,493,100 
3,800,000 
3,976,710 
5,006,030 
5,570,000 
5,612,600 
5,572,070 
5,302,740 
5,462,470 
6,180,000 
6,749,500 
8,183,830 
7,943,000 
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Chart  of  Bayonne's  Water  Consumption,  1883  to  1926. 


Annual 

Daily 

Year                                                Consumption 

Average 

1914     N.Y.&  N.J.  Water  Co.     3,253,900,000 

8,914,800 

1915 

3,217,000,000 

8,813,700 

1916 

3,507,600,000 

9,609,870 

1917 

3,902,300,000 

10,691,240 

1918 

5,222,800,000 

14,309,050 

1919 

4,968,900,000 

13,613,500 

1920 

5,369,300,000 

14,710,500 

1921 

4,537,800,000 

12,432,300 

1922 

4,862,400,000 

13,321,700 

1923 

5,214,200,000 

14,285,500 

1924 

5,526,300,000 

15,140,500 

1925 

5,033,000,000 

13,789,050 

1926 

4,956,800,000 

13,580,300 
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Statement  of  John  W.  Wehman  of  Money  Paid  for 
Water  1927  and  Estimate  1928,  1929. 

Payments  to   Passaic   Consolidated  Water   Co.,   for 
water  delivered  to  the  mains  of  the  City  of  Bayonne. 

1927  $398,228.31 

1928  Estimated  410,175.16 

1929  "  422,480.41 

John  W.  Wehman, 
City  Auditor. 


(2238) 


